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'Þ HE attention of the Public has been 


attracted in a very uncommon degree by 
the following trial; not only on account ot 
the atrocious combination againſt ſociety 
imputed to the pannels, but likewiſe from 
the reſpectable ſituation in life which one 


of them held: a circumſtance which reno 
dered it almoſt incredible that he ſhould 


have acceded to the enormous crimes laid 
to his charge. 1's 


Bur it is not alone to aeg a frdictety 
curioſity that this trial has been collected: 


Unleſs it had been conceived that it Was 


likewiſe uſeful, and even highly import- 
ant, that many things which paſſed ſhould' 
be generally known, the Editor would ne- 
ver have engaged in this undertaking:;” 
That ſuch daring deſigns ſhould be plan- 
ned and executed almoſt underthe eyes of a 

A 2 ſtrict 
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c aria and watchful police; that the per- 
. pecraters ſhould be ſubtile enough to elude 
its penetrating glances, notwithſtanding 
every effort of attention, —is ſomething 
fingular, and may well give the alarm to 
every citizen who has any property to loſe. 
But when it 1s conſidered that a perſon, 
intitled from his ſituation to confidence, 
admitted into the receſſes of every houſe, 
and employed in the conſtruction of thoſe 
locks and bolts in which men truſt for ſe- 
curity, is aecufed of a connection with 
houſe · breakers, the danger is ſtill more 
alarming. No comment is meant on the 
evidence againſt Mr Brodie: It will ap- 
pear in the ce e in and it 98 
bor ite. 0] enolt oa 25 27 T1 
| 75 OTH 
% fats forcible ee — 
for publiſhing the, trial. The criminal 
law of this country has hitherto been re- 
duced to no regular ſyſtem, and the prae- 
titioners are often much at a loſs for want 
doth of principles and pteeedents by which 
they might be regulated. The treatiſe of 


IT 


* 
Sir George MRenzie che only author 
of note wko has written on the ſubject, is 
liable to many objections. Not to men- 
tion that the criminal law has undergone 
material changes ſince bis time; that 
author is perplexed in his opinions, ofren 
unintelligible; and above all, gives way do 
every whim of the Civilians Our great 
lawyer Stair bas/entirely-avGided the ſub- 

je: In this he is followed by -MDowal x 
and Mr Erſkine's —— ow Ora is c 
mort to be ern ne 


nen, 


1 to NP" excepting thoſe publi- 
ſhed by Mr Maclaurin, now Lord Dreg- 
horn, ſome extraordinary cuſes by Mr. Ar- 
not, with a few ſeparate trials, ſuch as 
thoſe of Provoſt Stewart, Carnegy, and 
Ogilvie, they are buried in the books of 
Adjournal, to which frequent recourſe 
cannot be had: it was therefore thought 
that this trial would afford no inconſider- 
able addition to the body of criminal law. 
There have been few where more exten 
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five and ingenious law-reaſonings occurs 
red; or upon a greater variety of points, 


Ir was thought better to ſtate the pro- 
*ceedings by way of dialogue, in the ſame 
manner as all the Engliſh trials are publi- 
ſhed, than in the form of a narrative; the 
uſual manner of collecting both the depo- 
ſitions of witneſſes and the pleadings of 
counſel in Scotland. The colloquial form 
is not only more intereſting, but likewiſe 
affords a clearer and more Ros View of 
ann _ * 
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fenced, and the action called in the uſu 


manner, the priſoners at the bar were deſired 
to liſten to the charge made againſt them 
The following indictment was then read a- 


loud by the _ £0 
' oe ig 5 "ng, Noir. 


T nine o'clock in the morning of che 
27th of Auguſt 1788, the Lord ſuſtice- 
Clerk, Lord Hailes, Lord ' Efkgrove, Lord 
Stonefield, and Lord Swinton, took their 
ſeats on the bench: And the Court ne : 


- - 
a — _ 


INDICTMENT. 


WILLIAM BRODIE, ſome time wright 
and cabinet-maker in Edinburgh, and 
GEORGE SMITH, ſome time grocer there, 
both priſoners in the tolbooth of Edinburgh, 
You are indicted and accuſed, at the in- 

ſtance of IL AT CAM BELL, Eſq; his Ma- 
jeſty's Advocate, for his Majeſty's intereſt; 
THAT ALBEIT, by the laws of this, and 
of every other well governed realm, THEFT, 
more eſpecially when attended with houſe- 
breaking, and when committed by break- 
ing into a houſe uſed or kept as an Exciſe- 
Office, or other public office, under cloud of 
night, and from thence abſtracting and 
ſtealing money, is a crime of an heinous na- 
ture, and ſeverely puniſhable: YET TRUE 
IT 18, AND OF VERTTY,. That You, the 
faid William Brodie, and George Smith, 
are both, and each, or one or other of Tou, 
gvilty actors, or art and part, of the faid 
crime, .aggrayated as aforeſaid; IN SO FAR 
AS,. upon the night of the 5th day of March 
laſt, in this preſent year of our Lord 1788, 
or upon one or other of the days or nights 
of that month, or of February immediate- 
ly preceding, or of April immediately 
following, Yon, the ſaid William Brodre, 
and George Smith, did, by means of falfe 
keys, or other inſtryagats, wickedly and 

| eee \ * 
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feloniouſly break into the houſe in which 
the General Exciſe Office for Scotland was 
then kept, in Cheſſels's buildings, on the 
South fide of the High- ſtreet of Canongate 
of Edinburgh, within the royalty or ber- 
ties of the city of Edinburgh, and county 
of Edinburgh, and did thence feloniouſly 
abſtract and ſteal money, to the amount of 
ſixteen pounds Sterling, or thereby, conſiſt» 
ing partly of bank-notes, and partly of ſil- 
ver and halfpence. And Tou, the ſaid 
George Smith, having been afterwards ap- 
prehended, and 1 5 before Archibald 
Cockburn, Elq; ſheriff. depute of the coun» 
ty of Edinburgh. did, in his preſence; emit 


three ſeveral declarations: ; the farſt of date 


the 8th day of March, the ſecond of date 


the 10th / of March, and. the third of 
date the 19th day of March, all in this pre- 


ſent year of our Lord 1788: And „havingafter- 
wards been brought before ohn Stewart, Eſq; 
ſheriff- ſubſtitute of the ſaid county, Lou did, 
in his preſence, emit a fourth declaration, of 
date the 1 2th day of July, likewiſe in this 
preſent year 17882 The firſt of which decla- 


rations was figned by the faid Archibald 


Cockburn, -the 3 and third by You, the 
ſaid George Smith, and the ſaid Archi- 
bald Cockburn, and the fourth by Lou, the 


aid George Smith, and the ſaid Jobp 


B 2 Stewart. 
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Stewart. AND FURTHER, You, the ſaid 
William Brodie, having, in the month of 
March laſt, when the ſaid George Smith was 
committed to priſon, left Edinburgh, and 
fled from this country; and having after- 
wards been brought back, and taken into 
cuſtody, did, upon the 17th day of July, m 
this preſent year 1788, in preſence of the 

ſaid Archibald Cockburn, Eſq; emit a de- 
_ claration, which was fig ned by Lou, the 
faid William Brodie, * the ſaid Arehibald 
Cockburn; the whole of which declarations, 
together with a letter written by Y ou the 
faid William Brodie, and ſigned ohn Dixon, 
dated at Fluſhing, Tueſday, 8th April 1788, 


twelve o'clock forenoon, and addreſſed: to | 


Mr Matthew Sheriff upholſterer Edinburgh; 
another letter, or two letters, on one ſheet 
of paper, written by You the ſaid William 
Brodie, and figned with your initials, dated 
Thurſday, 1oth April 1788, and "addreſſed 
to Mr Michaell Henderſon Gb 
ſtabler Edinburgh; an unſigned ſcroll, 
copy of a letter in the hand- writing of You, 
the ſaid William Brodie, marked No. 1. 
without date or addreſs ; another unſigned 
ſcroll, or copy of a letter, in the hand-wri- 
ting of You, the ſaid William Brodie, mark- 
ed No. 2. without date or addreſs; an ac- 
Want, or ſtate, in the hand-writing of You, 


the 


(% 1 


the ſaid William Brodie, entitled, A ſtate 
of my affairs, as near as I can make out at 
« preſent from memory, having no other af- 
fiſtance;' a letter, dated London, 1 Ma 

1788, figned Zee, Strachan, and Co. and id. 
dreſſed to Meſſ. Emi. Walker and Co. mer- 
chants, Philadelphia; a gold watch, with a 
chain, ſeal, and key; a cheſt, or trunk, con- 
taining various articles; a five pound bank- 
note, an iron coulter of a plough, two iron 
wedges, an iron crow,'a pair of curling 
irons or toupee tongs; a ſpur, a dark lan- 
thorn, a pair of piſtols, ſeveral falſe keys 
and pick-locks, and two ſpring- ſaws, are all 
to be uſed in evidence againſt You the faid 
William Brodie and George Smith; and, 
for that purpoſe, will be lodged in the hands 
of the clerk of the -High Court of Juſticiary, 
before which you are to be tried, in order 
that You, may have an opportunity of ſee- 
ing the ſame: AT LEAST, time and place 
foreſaid, the ſaid houſe in which the Gene- 
ral Exciſe-Office for Scotland was then kept 
as aforeſaid, was feloniouſly broke and en- 
tered into, and a ſum of money felonioufly 
and theftvouſly taken and ſtolen therefrom 
as aforeſaid; and You the ſaid William 
Brodie and George Smith, above complain- 
ed upon, are both, and each, or one or 
other of You, guilty thereof, actor or ac- 
£ | tors, 


„ 
tors, or art and part. ALL WHICH, or 

part thereof, being found proven by the 
verdict of an aſſize, before the Lord Ju- 
ſtice General, Lord Juſtice- Clerk, and Lords 
Commiſſioners of Juſticiary, Lou, the ſaid 
William Brodie, and George Smith, OUGHT ? 


to be puniſhed with the pains of law, to de- 


ter others from commuting; the like crimes 
in all time coming. 


Lord Juftice-Clerk. William Brodie, what | 
ſay you to this indictment? Are you guilty, 
or not guilty 4 


- Willom Brodie. Not GUILTY, my Lord. 


Ted fFaftice Clerk. George Smith, what | 
fay you? Are ou guilty, or not guilty? 


e, Smith, Now aummx, WY Lord. 


Mr Charles Bay. My Lords, I appear as 
Counſel for William Brodie the priſoner at 
the bar. I do not obſerve any thing in this 
indictment upon which I can found an ob- 
war to the relevancy of it; and therefore 

J will at preſent confine myſelf to a ſimple 
denial of the charge againſt Mr Brodie, and 
your Lordſhips will fall to pronounce the | 
uſual interlocutor on the relevancy ; . 
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the priſoner will be allowed a proof of all 
facts and circumſtances nn to his exculs 
pane 0 4. 


Lied Yuflice Clerk. | It is not « ſufficient for 
the priſoner to deny the charge if he in- 
tends to prove any facts in exculpation; it is 
but fair to the public proſecutor, and to the 
gentlemen of the jury. that theſe ſhould 
now be mentioned, that they may have 
them in _ view in the _—_ of ou 
trial. 


Dean of Faculty, (Hon. HENRY Roma). 
My Lords, I likewiſe appear as counſel for 
William Brodie, the priſoner at the bar. I ad- 
mit that it is fair to mention the facts which 
are to be infiſted on in his defence; and 
therefore, adhering to the general denial of 
the crime charged, we undertake to prove, 
that Mr Brodie went, before 8 o'clock of that 
night in which the exciſe-office is - faid to 
have been broken into, to the houſe of Janet 
Watt, a perſon reſiding in Libberton's W.ynd, 


with whom he had a particular connection; 

and that he remained in that houſe from the 

faid hour until about 9 o'clock the next 

morning. This will be inſtructed by the 

Dio wit herſelf, and wy _ eee 
le 141 


* 
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Mr Robert Hamilton. My Lords, I appeat 
as counſel for the prifoner George Smith: 
No objection appears to me upon the rele- 
vancy of the indictment; and the priſoner 
reſts his defence upon a general Gala of the 
facts charged. 


The uſual interlocutor was then pronoun- 
ced; finding the indictment relevant to infer 
the pains of law; allowing the pannels a 
proof of all facts and circumſtances tending 
to their exculpation; and remitting them to 
the knowledge of an aſſize. 

The Court were proceeding to ſelect fif- 
teen from amongſt the forty-five gentlemen 
ſummoned as jurymen, when it was diſ- 
covered that ſome of the witneſſes had not 
come forward. In about half an hour they 
all arrived. The Lord Advocate then mo- 
ved the Court to inflict ſome fine on thoſe 
witneſſes by whom the delay had been oc- 
caſioned; but it being found, upon enquiry, 
that the hour of cauſe, but no particular 
hour, was ſpecified in the citations given 
them, his Lordſhip, in reſpect that the hour 
of cauſe was underſtood to mean 10 o'clock, 
withdrew his motion; and the Lord Juſtice 
Clerk, to prevent fimilar delays, gave direc- 
tions, that in time coming the citations 


given to jurymen and witneſles ſhould, bear 
| | . "= 


unn. 9 0 „ 


5 6 * 1} 
a ſpeeific hour” at which! their artendance is 
ro be required.” A1 

The following Feadeslen were then fort 
in upon the jury, vis. Robert Forreſter 
banker, Robert Allan banker, Henry Jamle- 
ſon banker, John Hay banker, William Creecli 
bookſeller, James Carfrae merchant, George 
Kinnear banker, William. Fettes merchant, 
John Milne founder, Thomas Campbell 
merchant, Dunbar Pringle tanner, Francis 
Sharp merchant, James Donaldſon printer, 
John Hutton Rationer, Thomas beg e 
coachinaker ; al of the cry of Edinburgh. 


A v iht. My Don I likewiſe attend 
your Lordſhips ws the part of Mr Brodie; 
and although there does not appear upon 
the face of this indictment any ſufficient 
ground for an objection to the relevancy of 
it, yet there are ſome particulars of which I 
conſider it my duty to take notice; and in 
order to ſave time and trouble to the Court, 
I propoſe to do it now rather than hereafter, 
The law of this country has been very care- 
ful to give unhappy men, in the ſituation of 
the priſoners, every opportunity of preparing 
for their trials; they are allowed fifreen days 
after being ſerved with their indictments ; 
they are furniſhed with a liſt of the witneſſes 
names and deſignations who are to be ad: 

G duced 
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duced againſt them; and the declarations, 
writings, and articles to be uſed in evidence 
in the coùrſe of the trial are particularly 
fpecified. The preſent indictment, thongh 
not irrelevant, is perhaps laid in the moſt 
vague and general manner I have ever ſeen. 
Here there are certain letters and declara- 
tions founded on, and orher articles; ſuch 
as a gold watch with a chain, and ſeal, and 
key; a cheſt or trunk, eontaining various 
articles; a five; pound: bank-note, an iron 
coulter of a plough, &c. Theſe are men- 
tioned in ſo vague a manner, as not to di- 
ſtinguiſh them from other articles of the 
fame kind; confequeatly,-in ſuch a manner 
as not to give the pannels proper opportuni- 
ty of preparing for their defence.— This is 
the more inexcuſeable, that all of theſe arti- 
cles admitted of a more accurate deſcription, 
[Here Mr Wi be Was eee by - the 


| Court. | 


Lord Juſlice Clerk, Mr Wight, theſe ob- 
jections are out of place; they ought, to be | 
ſtated when the articles you mention come 
to be produced by the proſecutor. | 


: Dean of Faouly. It is no doubt true, chat 
the objection to each of theſe articles falls 
properly to be ſtated when they are founded 


upon 


of. 
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upon by my Lord. Adyocate ; ; but it was 
thought proper and reſpectful to the Court, 
to ſtate the general objection at this ſtage of 
the buſineſs in order to ſave time. 


Mr Solicitor General My Lords, I wiſh 
that Mr Wight may be — to proceed. 


Lord Juſtice Clerk, Mr Wight, go on. 


Mr Wight, 1 ſay, my Lords, that the arti- 
cles mentioned in the indictment admitted 
of a more accurate deſcription than that 
which my Lord Advocate has given them. 
The maker's name and number of the watch 
might have been mentioned, the device of 
the ſeal too ought to have been ſpecified; 
and as to the cheſt or trunk, which is only 
deſcribed by ſaying chat it contained ſundry 
articles, it might have been mentioned what 
ſort of a trunk it was, whether made of fir, 
of oak, or of aſh; to whom it belonged, and 
where and i in whoſe poſleſhon it was found. 
To ſhow your Lordſhips that this is no 
1mmaterial objection, I muſt beg leave to 
mention a circumſtance. that occurred in the 
preſent caſe :—Some days ago, Mr Brodie's 
agent went to the Juſticiary-office to examine 
the articles founded on in the indictment; 
and, upon enquiring for the trunk, he was 
C 2 ſhown 
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ſhown a black trunk, a trunk different from 
the one now to be uſed in evidence. There- 
after the counſel for the Crown diſcovered 
they had committed a miſtake; and they 
applied ro the ſheriff for a warrant to re- 
cover the trunk, which is now in Court, out 
of the poſſeſſion of Mr Brodie, and which 
was only lodged in the Alicia oe 

yeſterday auen 5 


Mr Solicitor General, My Lords, I will 
not take up the time of the Court in making 
any anſwer to the objection ſtated, as to the 
manner in which the watch and the other 
articles are deſcribed in the indictment, as 1 
have no heſitation to ſay that it does not de- 
ſerve one. As to the ſtory of the trunk, it 
is ſhorcly this; there were two trunks rhe 
property of Mr Brodie; and one of them, 
containing linens and other articles, was, 
from motives of humanity, allowed to re- 
main iu his poſſeſſion. + This was the trunk 
referred to in the indictment ; the other was, 
however, ſent by miſtake to the Juſticiary= 
office; but as ſoon as the error was diſcover- 
ed, Mr Brodie was applied to, to deliver up 
che proper trunk: this he refuſed to do; and 
therefore it became neceſſary to apply to the 
ſheriff, who granted a warrant; in conſe- 
N of Which it was recovered from the 

priſoner, 
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priſoner,” and lodged in the Juſtictary -office. 
7 his is the plain ſtate of rhe fat; and ha- 
ving laid it before your Lerdſhips, do not 
conſider it neceſſary to add one word more 
on the ſubject, 


Lird Abe My Lords, if it had been 
intended to charge the priſoners with ſteal- 
ing the watch, or any of the other articles, a 
more accurate deſcription might have deen 
neceſſary; but here there is no ſuch inten- 
tion: the crime of which the priſoners are 
accuſed is breaking into the exciſe- office. 
From the nature of the thing, my Lords, as 
well as from the tenor of the indictment, it 

muſt be evident to every one, that it is only 
meant to produce theſe articles in evidence, 
to refer to them when the witneſſes are ex- 
amined: it may be neceſſary, for example, 
to prove that certain letters were found in 
the cheſt, and to whom the cheſt belonged; 
it is no matter of what form the cheſt is; 
and not of the ſmalleſt confequence whether 
It is identified or not; nay more, my Lords, 
there was no neceſſity for producing it at all, 
The objection, that the proper trunk was not 
produced in ſufficient time to give the pri- 
ſoner an opportunity of examining it, is 


certainly a very uncommon one, when it is 


ww 
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conſidered that it was allowed to remain in 
his own poſſeſſion until yeſterday... * 


Dean of Faculty. My Lords, what may be 
the conſequence to the priſoners at the bar, of 
your Lordſhips repelling the preſent objection, 
Ido not know. The gentlemen on the other 
ſide of the table have taken care to lay their 
indictment in ſuch a manner, as to leave the 
counſel for the priſoners altogether in the 
dark, as to the nature of the proof they mean 
to lead, and the manner in which theſe ar- 
ticles are* to be uſed in evidence; but, my 
Lords, ſure I am of this, that the Geige of 
the preſent queſtion is of the greateſt import- 
ance to the law of this country. I am not 

ſurpriſed, that the Solicitor General ſhould ſay, 
he will make no anſwer to the objection, 
be auſe I am convinced, that it admits of none. 

It is no light matter the framing of an in- 
dictment; the ſpecification of the proofs by 
which it is to be ſupported, is of the utmoſt 
conſequence. I am perſuaded, my Lords, that 
1 would have no difficulty to ſatisfy your 
Lordſhips, from the nature of the thing itſelf, 
that this objeQion is well founded. But I re- 
ſort to better evidence: I appeal to the books 
of adjournal on your Lordſhips table; and I 
call upon the counſel for the Crown to point 
out one ſingle Inſtance recorded in them, where 
| ar. 
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articles have been founded en in an indictment, 
and produced in evidence without being ſpeet+ 
ally deſcribed. Having ſo reſpectable an au- 


thority as the uniform practice of your Lord, 
ſhips and your predeceſſors to ſupport the ob- 


jection now ſtated, you will think well be- 


fore you introduce an innovation that may be 
attended with the moſt dangerous conſequen- 
ces. We are told, that ſome of the articles in 
queſtion are of no conſequence; if ſo, why are 
they here? I will not enter into the queſtion, 
whether the trunk was really produced in the 
Juſticiary office in proper time or not, as all 
the indictment ſays is, that it will be pro- 
“ duced.”. My Lords, there are two kinds, of 
articles produced in criminal trials, /, the 
corpora delicti, to prove that the crime was ac- 
tually committed, and 2400, articles from whigh 
the leading eircumſtancesare tobe inferred. The 
Lord Advocate admits, that the firſt of theſe 
muſt be particularly deſcribed; but denies the 


neceſſity of deſcribing the ſecond, This is a 


diſtinction not known in the law of this coun- 
try, and directly contrary to the eſtabliſhed 
forms of criminal procedure. What would be 
the conſequence were it recogniſed? Suppoſe 
for inſtance, that a perſon breaks into a houſe and 


leaves his hat behind him; nothing could eſta- 


bliſh his guilt more clearly, than to-prove that 
this hat was his: But although this is only a 
| lead- 


131 


leading circumſtance, would it be enough to 
ſay, that a hat was to be produced in evidence, 
without ſpecifying where it was found, or any 
circumſtance attending it, ſo as to give tlie ac- 
cuſed an opportunity of proving that it belong- 
ed to another, and not to him. I will appeal, 


my Lords, to the practice of the public proſe- 
cutor himſelf, to ſhow that no ſuch diſtinction 
_ exiſts, A declaration is an article uſed in evi- 


dence as well as a gold watch; yet his Lord- 
ſhip does not think it ſufficient to ſay a decla- 
ration, without ſpecifying any other cireum- 
ſtance; ſuch as before whom, and of what date 
it was emitted: On the contrary, there are ſe- 
veral declarations referred to in this indictment, 
and they are all particularly deſcribed. It is 


the duty of the public profecutor to ſpecify 


every particular, and to ſay what is meant to 
be proved by each article, or in what manner 
it has been uſed in the commiſſion of the crime 
charged. In the caſe of Gordon the ſheep- 
ſtealer, a man for whom I was counſel at this 


bar ſeveral years ago, and who ſtill languithes 
in priſon, notwithſtanding his having received 
his Majeſty's pardon “, your Lordſhips refuſed 


This unhappy man was tried for ſheep-ſtealing in the 
year 1782, and condemned to be hanged.. He afterwards 
received his Majeſty's pardon, conditionally, that he ſnould 
be tranſported for life. Government having adopted no 
plan 


1 


3 
to allow an article to be produced in evidence 
which had not been libelled on; and the ar- 
ticles objected to might as well not have been 
libelled on at all, as in the general and vague 
manner in which they are mentioned in the 
indictment. | 
My Lords, there 1s ea circumſtance to 

which 1 beg your Lordſhips particular atten- 
tion: It is our good fortune to live under a. 
mild government; to live in days, when there 
is no danger to be apprehended from the con- 
duct of the public proſeeutor; but worſe times 

may arrive; and it is for your Lordſhips to re- 
flect upon what uſe might then be made of 
the preſent practice, if your Lordſhips were to 
allow it to be now introduced. The public 
proſecutor may, for example, libel upon a 
watch, and the clerk of Court may ſhow ane 
watch in the Juſticiary office to the priſoner's 
counſel or agent, and, againſt the day of trial, 
may produce another in Court. The princi- 
pal reaſon why articles, ſuch as the preſent, 
are mentioned in the indictment, is, that the 
priſoner may be certain that theſe articles, and 
theſe articles alone, are to be uſed in evidence 


„ MWM aunt 
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plan for the tranſporting of felons ſrom Scotland ſince the 
loſs of America, he has, owing to that circumſtance, been 
detained ſo long in priſon : and I am ſorry to a, that he 
is not the only ſufferer from the ſame cauſe. 47 
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againſt him; and it is clear, that this certainty 
muſt be withdrawn from the priſoner, if a 
vague deſcription is permitted to be given of 
them ; becauſe, as I have already mentioned, 
others may be ſubſtituted in their place. 


Lord Hailes, My Lords, There is no ob- 
jection made to the production of the different 
papers founded on in the indictment ; and 1 
do not perceive that there is any force in the 
objection as to the gold watch; becauſe al- 
though the pannel's counſel cannot know, from 
the manner in which it is deſcribed in the in- 
dictment, what is meant to be proved by it; 


neither do they know what is intended to be 
proved by the different witneſſes who are ci- 


ted. The objection, with regard to the trunk, 
appears to me to be much more ſtrong; and 
T canfefs, that I never ſaw any article ſo yague- 


ly ftated in an indictment as it is in the pre- 


ſent caſe, viz. @ trunk containing various arti- 
cles, It is no good anſwer to the objection, 
that the proper trunk was not timeouſly pro- 
duced, that it was allowed to remain in Bro- 
die's poſſeſſion; becauſe that article is founded 
on in the libel againſt Smith as well as againſt 
him, I am therefare inclined to ſuſtain. the 


objection as to the trunk, but no farther, 


Lud Advecate, My Lords, Ido not think it 
ma- 


( W1 


material to infiſt upon the production of the 
articles PERL) in the trunk. 


| Ladd Eſigrove. My Lows I am not dit. 
poſed to abridge in the ſmalleſt degree the ſe- 
curity of the ſubjects of this country, although 
the law is here more attentive to the ſafety of 
perſons accuſed than in any other country 
whatever, Here the pannel muſt not only be 
furniſhed with the names and deſignations of 
the witneſſes, but he muſt alſo be made ac- 
quainted with every document and article to 
de uſed in evidence againſt him. In the pre- 
ſent caſe, there are a number of writings, and 
likewife a variety of articles, founded on in the 
indictment; there 18 no objection to the produc- 
tion of the papers, but it is objected on the 
part of the pannel, that the other articles are 
not particularly deſcribed. I do not think, 
my Lords, that this objection is much aided by 
the argument founded on the declarations and 
other parts of the libel being mote particularly 
deſcribed than theſe articles. The Dean of 
Faculty has referred your Lordſhips to the 
books of adjournal ; from which he ſays, that 
it appears to have been the practice to deſcribe 
ſuch articles more minutely ; - but I. have no 
doubt, that a peruſal of theſe books would 
furniſh many inſtances where articles have 
been deſcribed as looſely as they are ſaid to be 
D 2 in 
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in the preſent libel: And, my Lords, as the 


pannels counſel have neither produced, nor 
offered to produce, any deciſion of this Court, 
finding libels irrelevant from the articbs re- 
ferred to in them being thus deſcribed, I am 


bound to hold the objection to be of no force. ö 


My Lords, I can fee no injury that will be 
ſuſtained by the priſoners by the repelling 
of the preſent objection ; all the articles were 
lodged in the hands of the clerk of Court, 


and their agent and counſel had an opportu- 


nity of examining them. The trunk is, no 
doubt, vaguely deſcribed ; but that appears 
ro me not to be material, becauſe it will not 


be ſufficient for a witneſs to ſay that he found 


papers or other articles in a trunk; he muſt 


ſay, that he found them in the trunk ſhown to 


him in Court, otherwiſe his evidence in that 
particular will be of no conſequence. If the 
pannels could ſay, that this is a different 
trunk, and that they never ſaw it before, I 
would liſten to the objection; but as they can- 
not, and as I can figure no injury to the pri ſon- 
ers in repelling this NA am for over- 
ruling we. 


Lord Stonefield.” My Lori! I think the de- 
ſcription in this caſe is 5 ſufficiently full; there- 
_ am for repelling the objection. | 


Lord Swinton, My Lords, The vreſobe * 
jection 
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jection is made in the wrong place; and 1 
cannot ſo well judge of it in this general 
ſhape, as I could have done had it been ſta- 
ted when the particular articles came to be 
uſed in evidence; but I muſt judge of it in 
the form in which it has been brought before 
the Court. I think, my Lords, that it ought 
to be repelled for the reaſons your Lordſhips 
have already heard, and becauſe no injury 
can be done to the pannels from theſe articles 
not having been more- particularly deſcribed, 
as they will have an opportunity of traver- 
ſing the evidence that may be brought rela- 
ting to them. There are many of the arti- 
cles, ſuch as two iron wedges, an iron crow, 
&c. that would not admit of a more particu- 
lar deſcription than has been given. Upon 
the whole, my Lords, I am for repelling the 
objection. 7% WW e 


Lord Juflice Gerl. My Lords, the preſent 


queſtion is of great importance to the law of 


this country. I am one of thoſe who am al- 
ways for giving fair play to pannels, and 
will never allow any advantage to be taken 
of them; but I. am likewiſe for giving fair 
play to evidence. It is frequently neceſſary, 
my Lords, that the teſtimony of witneſles 
ſhould be elucidated by articles referred to 
being produced; but if the preſent objection 


Were 
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were ſuſtained, I am afraid it would ſtrike 
againſt the admiſſibility of this kind of evi- 
dence altogether; becauſe, let a public pro- 
ſecutor deſcribe ſuch articles with the great- 
eſt attention, it ſtill may be contended, that 
they admitted of a more accurate deſcription 
than the one given. By the former ſtate of 

our law, the proſecutor was not allowed to 
prove any thing that was not particularly 
ſpecified in the libel; but the act 153, Par- 
lament 11th, James VI. was introduced to 
obviate this defect in our law; ; and by that 
act the proſecutor is allowed to prove every 
cireumſtance to ſubſtantiate the charge, or in 
general art and part of the charge; It is very 
true, my Lords, that the humanity of public 
proſecutors of late years has induced them to 
be more ſpecial than they had any occaſion 
to be; but ſurely they are not cut off from 

the generality allowed them by law, although 
ſuch generality may have been deviated from 
through lenity in practice.— Apply this to 
the preſent caſe. It is true that the Lord 
Advocate, as public proſecutor, has been in- 
duced to ſtate particular circumſtances, and 
to ſpecify the articles to be founded on; yet 
that does not alter the law, nor deprive him 
of the generality which be is allowed by law. 
As the names of witneſſes are given, without 


ſpecifying what they are to ſay, in the ſame 
way 


(1 


way it is 9 neceſſary to ſtate that ſuch 
articles are to be produced in evidence, but 
not neceſſary to ſpecify a deſcription of then 
and it 1s the duty of the priſoner himſelf, or 
thoſe who act for him, to ſurvey them when 
lodged in the Juſticiary- office. As there is 
no preciſe time againſt kick articles to be 
founded on are required to be lodged in the 
Juſticiary- office, there appears to be no undue 
delay in lodging this trunk. Had it been 
pled that it was not lodged debito tempore, 
and that the pannel had — injured there- 
by, then a delay of the trial muſt have taken 
place. I remember it once happened on a 
circuit, that rhe articles founded on in the- 
libel were only lodged the very morning of 
the trial in he clerk's hands; but I then re- 
fuſed to allow them to be founded on, be- 
cauſe the pannel had not a reaſonable time to 
prepare himſelf againſt evidence that might 
ariſe from the production of theſe articles: 
but the preſent caſe is very different; and 
therefore, upon the whole, I am for repelling | 
the objection. 


Mr Fohn Clerk. My Lord vader 0 Clerk, a 
before the interlocutor is written out, I beg 
leave to make one obſervation in behalf of 
the 12 52 George Smith. — 1 
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+ Zord Fuflice Clerk. What! After the Court 
have delivered their opinions, it is not decent 
in you to propoſe to ſay any thing; and I 
apprehend the. priſoners are in no danger of 
ſuffering any thing by your not being allow- 
ed to ſupply 13s Aefecke * the Dean of Fa- 


culty. iris 5 | N 


O. 


Mr Jobn Clerk, My Lord, the 8 of 
Faculty has no 1 to pt for My 
client. 


The Dean of Faculty then 3 the Court 
to allow the general objection to be entered 
upon record; and propoſed to repeat it and 
refer to it as often as any of the particular 
articles came to be produced in evidence; 
which was accordingly agreed to; and an 
interlocutor was Pronounced repelling the 


IE 
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V F1LL1aM ScoTT, — of 
the county of Edinburgh, t in 


and ſworn. 2 | 4 


Mr Folfe Murray. Mr 3 you know 


the priſoners at the bar. Was you preſent 
6 | when 
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when they emitted certain declerations * 
fore the ea eee of ne and his 
ſubſtitute? N 
2 1 Was. 0 
72 Murray. K at chele 4 
2 — and tell the Court and the gentlemen 
of the jury, if they were emitted in your 
preſence by the on George Smith freely 
and voluntarily. | 
Witneſs. They were: and the priſoner 
appeared to me, at the time, to be cool and 
recollected. | 
Me Wolfe Murray. Look at this declara- 
tion. Was it emitted in your preſence by 
the other pannel William Brodie freely and 
voluntarily and was he cool and recolleted? - oh 
Witneſs. It was emitted in my preſence 
freely and voluntarily, and he was cool and ; 
recollected. 
Mr Wolfe Murray. Do you know any 
ching concerning a warrant that was applied 
for againſt William Brodie in the month of 
3X March laſt? If you do, tell the Court and the 
= gentlemen of the jury what dappenndt in con- 
* of it. bo 
Witneſs, Upon the afternoon of Monday 
the 10th of March laſt, I gave in a petition 
in my own name to the ſheriff of Edinburgh, 
charging Mr Brodie with breaking into the- 
E. exciſe» 
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exciſe-office, and praying for a warrant to 


apprehend him. A warrant was accordingly 
granted, and ſearch diligently made for him 
that night, but he was not found; and I 
afterwards learned that he had gone off for 


London on the day preceding. 


Mr Fohn Clerk. Mr Scott, you ſay you 
was preſent when George Smith emitted the 
declarations which have been ſhown you : 
Did Smith, in the couNe of his different ex- 
aminations, ſay any thing more than 1s con- 
tained in theſe declarations? 

Witneſs. 1 do not think he did: every 
thing material was taken down. 


Foſeph Mack writer in the Meri clerk's 


office of Edinburgh, called in and ſworn, and 


ſhown the declarations above mentioned. 
Witneſs. Theſe declarations were written 


by me, and were emitted by the pannels 


freely and voluntarily ; and the pannels ap- 
peared to me to be cool and recollected when 
emitting them. 

Mr Jobn Clerk, Wag eyery thing which 
Smith declared when examined taken down: 
1 Every thing that was remark- 
able. 


Lord 
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Lord Juſtice Clerk. Did he Jefire a any chit 
to be taken down that was not ? 
Witneſs. No. 


Thomas Longlands, ſolicitor at law in Lon- 
don, called in and ſworn. 

Mr William Tait. Mr Longlands, did you 
hear of William Brodie, priſoner at the bar, 
having fled from this country in March laſt, 
and of his having been brought back? Tell 
the Court and the gentlemen ot the jury 
what you know of the matter. 

Witneſs, In the month of June or july 
laſt, J was employed by my Lord Advocate 
and Mr Scott to take ſuch ſteps as appear- 
ed to me to be proper for the diſcovery of 
Mr Brodie. In conſequence of this employ- 
ment, | called frequently at the Secretary of 
States Office, and had ſeveral converſations 
with Mr Frazer, under ſecretary in the office 
of Lord Carmarthen, and Sir Samſon Wright 
of the Public Office Bow-ſtreet, whole aſſiſt- 
ance | judged neceſſary to call in, as to the 
proper meaſures to be purſued. Sir Sam- 
ſon Wright recommended to me a Mr 
Groves, as a proper perſon to fend to the 
Continent in fearch of Mr Brodie; and ac- 
cordingly I diſpatched him to Oſtend. In- 
formation was received that Mr Brodie was 
there upon the 4th of June, and he was af- 
E 2 ter ward 
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terwards traced to Amſterdam, where he was 
apprehended, and brought from thence to 
London by Mr Groves. Immediately upon 
his arrival at London he was examined be- 
fore Sir Samſon Wright, and committed to 
Tothil-ficlds, Bridewell: ſome time after- 
wards he was ſent to this country. I was 
preſent at the examination of the perſon | 
brought from Amſterdam, and I know the | 
priſoner ati the bar to be him. There was a 
trunk, containing linens and a variety of o- 
ther articles, belonging to Mr Brodie, brought 
with him from Amſterdam ; and I received 
from Mr Cartmeal, one of the perſons who 
came along with him, two watches, twenty 
crowns, and ſome other articles, which he 
ſaid were found upon Mr Brodie ; and the 
watch now upon the table I know to be one 
of them, having taken particular notice of 
the maker's name and number There was | 
| bkewiſe another trunk belonging to Mr Bro- 
die, which was ſent over from Oſtend by | 
Sir John Peter, in conſequence of a letter 
written to him in my preſence by Mr Groves, 
after Brodie's return to London. This 
trunk, upon its being brought to London, 
was opened by Sir Samſon Wright in my 
preſence; and in the courſe of examining 
the contents of it, I diſcovered a wrapper 
with ſome papers, which I opened; and 

ſome 
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ſome of the' papers appearing to me to be 
important, I tranſmitted them to the Lord 
Advocate. Here the unſigned ſcrolls were 
ſhown to the witneſs]. Both Sir Sampſon 
Wright and I put our initidls to them; and 
I am ſure that theſe are the fame, as well from 
ſeeing my initials, as from the ſtrength of 
ſome of the expreſſions, which made a great 
impreſſion upon me at the time. The ſtate 
of affairs and letters of credit were hkewtfe 
ſhown to the witneſs}. J have feen theſe be- 
fore; they came in a packet to Sir Sampſon 
Wright from Mr Rich the Engliſh refident 
at Amſterdam; and Sir Sampſon Wright de- 
livered to me the letter in which they came, 
with them incloſed. 53 

Dean of Faculty. Mr Longlands, have you 
any other cave of knowledge concerning 
the trunks and other articles being the pro- 
perty of Mr Brodie, than the information of 
Sir Sampſon Wright and Mr Groves? © 

Witneſs. No other cauſe of lr ng, 
than what I have already mentioned, 


John Geddes tobacconiſt in Mid-Calder, 


called in and ſworn. 

| Mr Solicitor General, Was - -you el in 
London ? Do you know the priſoner ? Tell 
the Jury what you know about hin? - 
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Mimi. I was in London in the montlt 
of March laſt; and on a Sunday my wife 
and | went on board the Endeavour of Car- 
ron, Captain Dent, bound for Leith. The 
ſame night the veſſel fell two miles down 
the 1 river, and then we caſt anchor; and the 
maſter went on ſhore to get hands to man 
Her. About 12 at night, Mr Dixon, for 1 
do not know the priſoner by the name of 
Mr Brodie but by the name of Mr Dix- 
on, came on board, in company with a 
Mr Hamilton and a Mr Pinkerton, and a- 
nother gentleman 1 did not know. Theſe 
gentlemen remained about half an hour, and 
then went all aſhore except Mr Dixon. The 
next morning the veſſel ſet fail, but after- 
wards ran a-ground oppoſite to Tilburry 
point, where ſhe remained about eight or 
ten days, and we did nor get clear of the 
Thames for a fortnight. The prifoner re- 
mained all that time on board, except one 
day that the maſter of the velle} and he and 
my wife and I went on ſhore, and dined at 
a neighbouring village; and another day 
that the priſoner went aſhore by himſelf to 
get a — of milk. For the firſt two or 
three days after the priſoner came on board 
we called him the gentleman, as we did not 
know his name; but upon my inquiring at 
kim what his name was, he told me it was 
John 
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John Dixon. He had on a blue coat with a red | 
cape, and a ſhort round wig The Captain re- 
ceived a letter from Mr Hamilton or Mr Pin- 
kerton ; but although I deſired him to let me 
read it, I did not ſee ir. The veſſel, although 
bound for Leith, ſailed to Fluſhing; and Il do 
nor think ſhe was driven there by contrary 
winds, as the wind was fairer for Newcaſtle 
than for Holland. When we arrived there 
we cleaned ourſelves and went aſhore; and 
Mr Dixon ſer off for Oſtend in a ſkiff. Mr 
Dixon gave me two letters, ane of which 
had another within it, to carry to Scotland; 
one of the letters was directed to Michael Hen- 
derſon ſtabler in the Graſs-market, in which 
there was one incloſed to Ann Grant, Cant's 
cloſe; and the other to Mr Matthew Sherriff 
upholſterer in Edinburgh. When J arrived 
in Leith, and read the newſpapers, I was 
convinced. that Dixon and Brodie was the 
ſame perſon, and I delivered the letters to 
Sheriff Cockburn, I had previouſly opened 
them. [The witneſs was here ſhown the 
letters.] 1 know that theſe are the letters I 
received from the priſoner and delivered to 
the Sheriff. 

Dean of Faculty. You have told us that 
you went aſhore when you arrived at Fluſh- 


ing: Pray, Sir, did you make any purchaſes 
there ? 


Witneſs, 
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Witneſs. None, except a piece or two of 
nankeen for breeches ro myſelf. * 
Dean of Faculty, Did you purchale no- 
thing elſe? 

Witneſs. Nothing except a piece or two of 
nankeen, and two or three handkerchiefs for 
my own uſe. 

Dean of Faculty. Lou will remember, 
Sir, that you are upon your great oath; 
and that it is your duty to tell the whole 
truth. 

Lord Hailes. My Lords, che witneſs ſhould * 
be informed, that if he purchaſed any con- 
traband goods, he has nothing to fear from 
* ee that he did ſo. 

Lord Fuſtice- Clerk. It is certainly very 
proper. John Geddes, if you made any 
purchaſes of contraband goods when you 
was at Fluſhing, it is your duty to inform 


the Court and the gentlemen of the jury that 
you did ſo; and you have nothing to fear 


from ſuch an acknowledgment ; becauſe, 
whatever you ſay here will be no evidence 
againſt you afterwards in the court of Ex- 
chequer, or elſewhere. 

Dean of Faculty, Did you purchaſe no 
lace, Sir, when you was at Fluſhing ? 
_ Witneſs. A few yards. 

Dean of Faculty, Why then did you fo 

that 
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that you purchaſed nothing except the nan- 
keen and the handkerchiefs? 

Witneſs. It was my wife, and not me, that 
purchaſed it. | 

Dean of Faculty. Did you offer the lace 
for ſale? TP 

' Witneſs, No; hte 1s part of it about a 
cloak which my wife has here with her; 
and I believe part of it about her ſiſter's. 

Dean of Faculty, And what became of 
the reſt of it? Remember, Sir, qe are up- 
on your great oath. | 

Witneſs. That was it all, except a few yards 
I ſold at Bathgate for 22 ſhillings: 

Dean of Faculty, Did you not ſay even 
now, that you had offered none of it for 
ſale ? 

Witneſs, I ſaid chic I offered none of it 
for ſale in this place. 

Dean of Faculty. Did you purchaſe no ©0- 
bacco in Flaſhing ? © | 

Witneſs. I did not, except à little for 
oO ON AA; | | 
Dean of Faculty, Did you purchaſe any 
gin ? 5 
Witneſs. None, except a little for ſea- ſtore. 

Mr Solicitor General, Did Brodie lay that he 
had any buſineſs at Fluſhing ? 

Witneſs. He mentioned that he had buſineſs 
at Oſtend; and Captain Dent ſaid he was to 

F wait 
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wait till he returned, and that he fannobal. 
he belonged to the Carron Company; but 
when the wind eame fair, Captain Dent ſaid 
that he would not wait for him, and the 
devil a bit of buſineſs he. ſuppoſed. he had. 

Dean o, Faculty, Pray, Sir, When did 
vou open theſe letters you have told us of ? 
Was it before or after you came to Leith? 

Witneſs. It was after. 

Dean of Faculty. You told us, Sir, that 
upon reading the newſpapers you diſcovered. 
that Dixon and Brodie was one and the ſame 
perſon. Pray, Sir, when or where did you 
tirſt read the newſpapers ? 

, Witneſs, At Dalkeith. 

Dean of Faculty. How long was that af- 
ter your arrival ? 

.: Witneſs. Three weeks. 

Dean of Faculty. And pray, Sir, what 1 was 
the reaſon that in all that time you did not 
deliver theſe letters to the perſons to whom 

were directed? EY 
Witneſs. 1 did not remember chat 1 had 
ſuch letters when I was in Edinburgh my- 

ſelf, and | afterwards wiſhed my brother-in- 
law to deliver them. 
. Dean of Faculty, Did you open the let- 


ters ? 


Witneſs, I did. 
| Dean 
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Dean of Faculty. And what was s your rea- 
fon for doing ſo? | 
Witneſs. 1 opened them, and delivered 
them to the Sheriff for the good of my 
count 

Dean of Faculty. And would it not have 
been as much for the good of your coun- 
try to have delivered them without ne 
them? 
Witneſs, I juſt opened cons: and chat” 8 all; 
and I can. give no other nn 

Dean of Faculty. Did you inform any per- 
ſon that you had ſuch letters? b 

Witneſs. I did; l informed John Teal 
ale, my brother-in-law, who' adviſed me to 
deliver them to the perſons for whom they 
were intended. I afterwards ſhowed them 
to a gentleman in Linlithgow, who wrote a 
letter by me to a gentleman of this place: By 
him I was carried to Mr Erſkine; but he 
would give me no advice, and therefore I 
returned home; and 1 had ſcarce got there, 
when 1 was followed by two perſons ſent 
after me by the Sheriff to get the letters from 
ne?: 
Dean of Faculty, My Ldrds, as the wirneſs 
has mentioned his having called upon me, [ 
beg leave to ſtate to the Court what paſſed 
upon the occaſion. He was brought to my 


houſe by a gentleman, aud he ſhowed me 
F 2 the 
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the letters, I informed him that I was 
Counſel for Mr Brodie, and could give him 
no other advice than this, that he ought to 
do in the matter that which his own con- 
ſcience ſhould point out to him as moſt 
proper. 

Lord Juftice- Clerk, That was a very pro- 
per advice, aud was juſt what | would have 
expected from the Dean of Faculty. 

Lord Advocate, My Lotds, you will have 
obſerved that there- were three letters from 
the priſoner delivered up. It was only 
judged neceſſary to libel on two of them; 
but if the priſoner thinks that the other let- 
| ter, or any of his other papers in my poſſeſ- 
| hon, will be of the leaſt ſervice to him in ſup- 
porting his defence, I have no objection to 
produce them. | 


Margaret Tweedale, wife of the ſaid John 
Geddes, called in and ſworn. 
Witneſs, 1 was in London with my buC- 
band in the month of March laſt, gh went 
with bim on board of a veſſel bound for 
Leith. One night, when ir was dark, a per- 
ſon, whom {he now fees a priſoner at the bar, 
and ſome others with him, came on board. 
The priſoner remained on board, but the o- 
thers went aſhore in about half an hour af- 
rerwards, | think the priſoner had a wig 
on when he came on board, and he * 
c 
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ed to be in bad health. He paſſed by the 
name of John Dixon, The veſſel failed for 
the coaſt of Holland; and when ſhe arrived 
there, the priſoner went on ſhore. I law 
my huſband receive letters from Mr Dixon; 
but 1 know nothing more of them. 

Dean of Faculty, Did you or your huf- 
band make any purchaſes while in Fluſh 
ing? Gt in arts 8 

Lag Fuſlice-Clerk, Margaret, if you or 
your huſband purchaſed any contraband 
goods when you were at Fluſhing, you will 
inform the Court and the gentlemen. of the 
jury that you did fo; and you have nothing 
to fear from ſuch an acknowledgment, be- 
cauſe whateyer you ſay here will be no evi- 
dence againſt you afterwards in the Court of 
Exchequer, or elſewhere. | 

Witneſs. We purchaſed ſome pieces of 
nankeen, ſome handkerchiefs, and ſome yards 
of Jace. . 


Robert Smith wright in Edinburgh, called 
in and ſ worn. *. 56 
Witneſs. 1 was ſome time ago foreman to 
the pannel Mr Brodie; and I remember. to 


have been ſent for by him upon the Sunday 


after it was reported that the Exciſe- office / 
had been broke into. The meſlage was not 
particular, but ſuch a one as I uſually recei- 
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ved from him when he was about to leave 
town. When I came to him he aſked me if 
there were any news about the people who 
had broke into the Exciſe. I anſwered, that 
1 had been informed that George Smith was 
committed to priſon, and that Brown. had 
been ſent into England in ſearch of Inglis 
and Horner's goods. I added, that I hoped 
he Mr Brodie had no concern in theſe de- 
predations; but he returned me no anſwer. 
Mr Brodie told me he was going out of 
town for a few days, and ſent me a meſſage P 
for a waiſtcoat and pair of breeches; but be- 
fore my return he was gone; and I did not 
ſee him again till after he was brought back 
to this country. On: the Monday evening 
following the Sunday abovementioned, a 
ſearch was made for him, and ſeveral doors 
of his houſe were broken open, in virtue of 
a warrant from the Sheriff, as I was inform- 
ed. | Here the witneſs was ſhown the two let- 
ters founded on in the indictment, and de- 
ſired to ſay whether or not they were of the 
hand- writing of Mr Brodie]. - I have ſeen 
the hand-writing of Mr Brodie, and! think 
the writing of theſe letters very like his, but 1 
never ſaw Mr Brodie ſubſcribe with initials ; 
and as | am no judge of writing, I cannot 
ſay whether I believe theſe letters to be 


written by Mr Brodie or not. [Here the 
witneſs 
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witneſs was ſhown the unſigned ſcrolls, and 
defired to ſay whether or not he believed they 
were of the hand-writing of Mr Brodie]. I 
never ſaw Mr Brodie write ſo bad a hand as 
theſe letters are written in, nor after the man- 
ner in which they are written; and | do not 
think that they have been wrote by Mr Bro- 
die. [Here the ſtate of affairs ec Fae to in 
the indictment was ſhown to the witneſs.] I 
think this is very like the hand- writing of 
Mr Brodie, much more 0 than as of the 
others. 3 


James Laing writer in > Edinburgh, called 
in and ſworn. 

Witneſs. 1 know Mr Brodie. 1 hav ſeen 
him write, and I am a little acquainted 
with his hand- writing. [Here the two 
letters were ſhown to the witneſs.] The 
writing of theſe letters is very like Mr Bro- 
die's hand- writing. I think they have been 
wrote by him. Here the unſigned ſcrolls 
were ſhown to the witneſs.] I think theſe 
are of Mr Brodie's hand-writing too, though 
worſe written. | State of Affairs ſhown to the 
witneſs], I think this alſo is written * Mr 
Brodie. | | | 


Jahn Macleiſh, clerk to Hugh | Buchan 
City 


| 
| 


| 
| 

| 
| 
| 
| 
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City Chambertain of Edinburgh, called in 
and Ro.” 

Witneſs. I know Mr Brodie priſoner at 
the bar, and have had fome opportunity of 
knowing his hand-writing. I have got re- 
ceipts from him in the Chamberlain's office, 
and have received cards from him. I have 
Hkewiſe ſeen, him write in his own ſhop. 
[ Here the witneſs was ſhown the two let- 
ters.] I think theſe letters are of his hand- 
writing. [Shown the fcrolls}. I never ſaw 
Mr Brodie write in ſo crowded a way, or 
unterline ſo much, but, notwithſtanding, I 
think ' that theſe are of his hand-writing. 


[State of Affairs ſhown the witneſs. ] I think 


that this alſo is of Mr Brodie” $ hand- writing. 


John D door-Keeper to the Exciſe- 
office, Edinburgh, called in and fworn. 

"Witnefs. The doors of the Exciſe- office, 
when it was kept in the Canongate, were 
uſually ſhut about 8 o'clock at night, and 
a watch fer to guard it about 10 o'clock. 
remember to have locked the door on the 
5th of March laſt, about a quarter after 


8 o'clock infthe evening, and I gave-the key 


to one of Mr Dundas the houſekeeper's maid 


_ ſervants. 


Mr Clerk, Pray, Sir, was the Exciſe- office 
kept in one or in two houſes ? 

Witneſs. The Exciſe-office was kept in 

. A 
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a large houſe; but there was likewiſe a ſmall 
houſe fronting the great one, in which Mr 
Broughton's office and the regiſter of e12u5es 


were kept. 


William Mackay porter in the Canongate of 
Edinburgh, called in and ſworn. 
Witneſs. Iwas employed as a watch to guard 
the Exciſe- office when it was kept in Cheſ- 
ſells's Buildings; and upon the 5th day of 
March laſt, I went to the office at the uſual 
hour, which was a little before 10 o'clock, 
and found one of the leaves of the outer-door 
open, the paſlage-door and the door of the ca- 
ſhier's roomopen; and upon making this diſco- 
very, 1 went to Mr Dundas, and inquired at 
the maid, who had been laſt at the office. The 
maid anſwered, John Duncan. Mr Dundas's 
{on hearing me make this inquiry, aſked what 
was the matter. When J told him that the door 
was broke open, he ſaid, then ſomething 
worſe is done. And immediately Mr and Mrs 
Dundas, andthe whole family, wentin withme 
andexamined thecaſhier's room; and we found 
the deſks broke open, and the coulter of 4 
plough, and ſome wedges, lying in the room; 
and we likewiſe found a ſpur in the hall. Mr 
Dundas immediately ſent me for Mr Alexander 
Thomſon the accountant. I found Mr Thom- 


{on, and he returned with me to the Exciſe of- 
fice. 
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fice. (Here the witneſs was ſhown the coulter 
of the plough, the iron wedges, and the ſpur). 
Theſe are the ſame articles which I ſaw in the 
Exciſe- office. 


Alexander Thomſon accountant of Exciſe, 
called in and ſworn, 

Witneſs. I remember that the Exciſe-office 
was broke into on the 5th of March laſt. 
When I left the office at the uſual hour that 
night, I locked the door of the caſhier's 
room, and carried the key with me. I left in 
two concealed drawers below the deſk about 
L. 600 Sterling, and in the deſk itſelf 
L. 15: 16: 34, being two thirds of the pro- 
ceeds of a ſeizure ſent from Greenock, to be 
divided amongſt three people. About 10 
o'clock at night, the porter came to me, and 
informed me, that che office had been broken 
into. I immediately repaired to the office, and 
found Mr Dandas and Mr Pearſon there, 
The outer-door, and the paſſage- door appear- 
ed to have been opened without violence; but 
the door of the caſhier's room ſeemed to have 
been forced with a lever or other inſtrument; 
the door of a ſmall preſs in the room appear- 
ed likewiſe to have been forced open, and a 
few ſhillings, and ſome ſtamps for receipts 
that were in it, carried off, The key of 'my 
deſk, which I uſually —_ in this place, had 

like- 
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likewiſe been taken out, and the Ceſk opened 
with it. The L. 15 odds which I had left in 
the deſk were gone, but the concealed draw- 
ers, in which the L. 600 was contained, were 
untouched. Behind the door, there was left 
a coulter of a plough, and ſome iron wedges 
[here theſe articles were ſhown to the wit- 
neſs], the ſame with theſe now on the table. 

Mr Fohn Clerk, Pray, Mr Thomſon, was 
the Exciſe office, when in the Canongate, 
kept in one houſe or in two houſes ? 

Witneſs It was kept in three houſes, of 
in one large houſe, conſiſting of a front and 
two wings; and, beſides this principal houſe, 
there was a ſmall one fronting, and nearly 
adjoining to it, in which Mr Broughton's office, 
Mr Dick's office, and the regiſter of ſeizures 
were * 


Laurenct Dundas houſe- keeper of the Exeiſe- 
office, called in and ſworn. | 

Witneſs. There was a praQtice, previous to 
the time when the Exciſe- office was broke 
into, of locking the door betwixt 8 and 9 at 
night, and lodging the key in my houſe, and 
of putting a watch upon it at 10'o'clock. I 
remember that, upon the 5th of March laſt, 
the door was locked at the uſual hour, and 
the key left by John Duncan at my houſe, 
A little vendre 10, William Mackay, the por- 


G 2 ter 


6 


ter employed to watch the office, came to my 
houſe about 10 o'clock, and gave informa» 
tion that the office had been broke open. 1 
immediately went to the office, found the 
. outer-door, the paſſage- door, and the door of 
the caſhier's room, all open. This laſt men- 
tioned door ſeemed to have been forced with 
ſome inſtrument. Within the room | found 
the coulter of a plough, and ſome iron wed- 


ges, all of which I now obſerve upon the 


table, Every drawer in the room, except the 
money drawers, ſeemed to have been forced 
open. I immediately ſent for Mr Thomſon 
the accountant and Mr Pearſon, and both of 
them immediately came to che office. Mr 
Thomſon told me that he had about L. 17 
in his deſk, which he ſuppoſed was all gone; 
but he hoped that the money-drawers were 
ſafe. The key of the money drawers was 
found amongſt others lying on the deſk. 
Mr John Clerk, Mr Dundas, was the Ex- 
ciſe-office, when in Cheſlels's buildings, kept 
in one houſe or in two houſes? Principally 
in one houſe; but there was likewiſe another 
ſmall houſe, in which Mr Broughton's office, 
Mr Dick's office, and the regiſter of ſeizures 
were kept; both houſes were incloſed with 
an 1ron rail, : 
Janet Baxter, Crone to Adam Pearſon al 
ſiſtant 


> 
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ſiſtant ſecretary to the Exciſe, called in and 
ſworn. 4442 

Witncſs, I was out upon a meſſage about 
$ o'clock at night of the 5th of March laſt; 
and returning homewards, I met with an ac- 
quaintance, with whom I converſed for a 
little in the entry to Cheſlells's buildings, in 
which my maſter lived: 1 then went down 
the cloſe; and on my way down, I ſaw a man 
dreſſed in a whitiſh coat and ſlouch hat, look- 
ing over the rails; and, judging him to be a 
light perſon, 1 was afraid, and ran into my 
maſter's houſe. 


James Bonar, deputy ſolicitor of Exciſe, 
Edinburgh, called in and ſworn. 

Witneſs. | recollect of calling at the Exciſe- 
office upon the 5th March laſt, about half paſt 
8 in the eyening; and as I thought i it was 

probable that there might ſtill be ſome per- 

Ba in the office, I went ſtraight forward to 
the door without calling for the key, and, 
railing the latch, went in. Juſt as I entered, 
a man, who appeared to me to be dreſſed in 
a black coat and cocked hat; ſtept out : he 
ſeemed to be in a hurry, and was rather tal- 
ler than me. I went up ſtairs into the room, 
in which I uſually write; ſtaid there about 
ten, minutes.; came down again; went up 
the ns, and ſaw nobody. 


Jebel 
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| Hfobel Wilſon, ſpouſe of Adam Robertſon 
wright in Duddingfton, called in and ſworn, 

Mr Solicitor General, Pray, Madam, Do 
you remember any thing of two perſons co- 
ming to your houſe in the month of March 
laſt? 

Witneſs. I did not remember, at firſt, any 
thing of the matter; but having afterwards 
feen John Brown in the Sherift-clerk's office, 
he mentioned ſome circumſtances which paſt 
upon the occaſion, which brought to my re- 
collection that there was two perſons in my 
houſe, at the time you mentioned, and I 
think that Brown was one of them: They 
called for a bottle of porter, which they drunk 
and paid for; but I do not recollect any ching 


| eile chat paſt upon the occaſion, 


Fob Ki iuireay, { ervint to the Earl of Aber- 
corn, called in and ſworn. | 
Witneſs. | recollect that the coulter of a 
plough with which I had been at work, and 
two iron wedges, were ſtolen from a field 
ſome time laſt ſpring ; but whether in Fe- 
bruary or March I cannot ſay, only J recol- 
let that there was then ſnow upon the 
ground. After quitting work on the day on 
which the articles were ſtolen, I went'to E- 
dinburgh ; and on my way thither I obferved 


two men in blackiſh clothes ſtanding by- the 
plough 


„ 


plough to which the coulter belonged, and 
there was a black dog at ſome diſtance from 
them. (Here the coulter and the wedges 
referred to in the indictment were ſhown to 
the witneſs.) I know this to be the ſame 
coulter, my attention being called to it from 
this circumſtance particularly, that a ſhort 
time before it was ſtolen, it was ſent to a 
ſmith, with inſtructions to ſharpen it the 
whole length, that it might be fit for cutting 
the turf which was to be plowed up. He 
did not obſerve theſe inſtructions, but re- 
turned it in the ſituation it is now in. Theſe 
iron wedges do likewiſe appear to me to be 
the ſame that were ſtolen alongſt with the 
coulter. 72.99 
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Grahame Campbell, ſome time ſervant to the 
priſoner George Smith, called in and ſworn. 

Witneſs, | was ſervant to the priſoner 
George Smith, and I know the other priſoner 
Mr Brodie. I never heard of the Exciſe-of- 
fice being broke until I was committed to 
priſon in the beginning of laſt ſpring. I have 
ſeen Mr Brodie and likewiſe Andrew Ainflie 
and John Brown often in Mr Smith's houſe, 
and they were all very frequently there in 
company together; and in particular I re- 
member their being all there one night about 
the duſk of the evening, not long before 1 
was 
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was apprehended; but as they were ſo fres 

uently at my maſter's houſe, I cannot di- 
flinguiſh that night from any other; only I 

remember that they were in a room above 
ſtairs, and that Mr Brodie, paſſed through the 
ſhop, and aſked my miſtreſs how ſhe did to- 
night. Mr: Brodie was at this time in an 
oid faſhioned black coat; and to the beſt of 
my knowledge I never ſaw him in the ſame 
dreſs. I have ſeen him in other black cloaths, 
but they were always of a newer faſhion. I 


do not know when they went out, ag I was 


employed below ſtairs in the back cellar ; 
but I think they remained together a con- 
ſiderable time before they went out. I be- 
lieve they all went out together; for when I 
went up ſtairs to wipe down the table, all of 


them were gone. My maſter returned in ſome- 


thing more than an hour, and ſaid he had 
been ſeeing Mr Maclean, who is Mr Dryſ⸗- 
dale's waiter. Mr Ainſlie had been in be- 
fore, but had gone out; and Brown came in 
in queſt of him, and went out again. They 
both returned about ten or eleven o'clock ; 
and Mr Brodie came back likewiſe. Mr 
Brodie had on at this time the whitiſh 
clothes which he uſually wore; and as he 
poaſſed through the. ſhop, he again aſked my 
-, miſtreſs. how ſhe did to-night. I expreſſed 

my ſurpriſe to my miſtreſs, that Mr Brodie 
ſhould 
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ſhould wear ſuch a ſtrange dreſs; and ſhe 
anſwered, that it was his frolick : but l took 
no notice to ber afterwards of bis having 
changed his dreſs. They all ſupped except 
Mr Brodie, who would not ſic down, but 
walked up and down the room. Brown and 
Ainſlie uſually ſupped at my maſter's. They 
remained together about two hours. Mr 
Brodie went out firſt; and Mr Brown and 
Mr Ainſlie ſoon thereafter, with an inten- 
tion, as they ſaid, to go to bed: I think they 
ſaid likewiſe, that they were going to play 
at cards with Mr Maclean. 5 
Dean of Faculty. You have mentioned, that 
Brown and Ainſlie and the priſoners at the 
bar, when they firſt met, were a conſiderable 
while together.—In what manner were they 
employed? _ „ 230 
Wins. I was for the. moſt — down. be- 
low in the back cellar but they had ſome 
bottles of porter together, and either a on 
fowl or Com herrings. 7h. 
Dean of Faculty. Lou have Gaid chat Mr 
Brodie, — and Ainſlie, were fre- 
uently in your maſter's houſe: What did 
— do when together? Did you ever tee 
them play at any game; at cards or ate dice? 
Witneſs. I have often ſeen them play both 
« card and ax ice ſometimes : in Cans kit- 
12875: 30 Do chen, 


a” + 


1 ; 


chen, and at others in the _ une 
ſtairs. 11. : 401 

Lord Tulice Clerks My Led 3 is 
4 witneſs now at liberty? 1 anderſtand 


ſhe has * detained | in priſon for ſome time 


paſt. 14 ATIOUT 90 D bt i Ct 


Lord ee There is no err fok 
ditaining her any longer; ſhe was only con- 
fined until her evidence mould be N in 
this trial. TEE 
Los ꝓuſticr Clerk." *Gealunke Campbell, 
you are now at: your regs. 0) 11 


Mary Hubbart, or Hubturt, was "tin called. 
Me Jahn Clerk.” My Lords; the. witneſs 
now called is the wife of George Smith the 
pannel at the bar, and therefore I object to 
her evidence being taken in this trial. 

Lord Advocate. My Lords, 4 certainly do 
not intend to examine this witneſs as to any 
particular chat relates to the conduct of her 
huſband ; but I conceive that ſhe ib an un- 


| exceptionable witneſs againſt the other pan- 


nel Mr Brodie, and that I am untitled to ex- 
amine her as to him if Ickeepelear of any 
queſtion that has a n to wing out the 
goilc of her huſband: (h. Is VEIq 119; 

Me OJobn Clerk. --My Lords, 1 Jefire! your 
particular attention to this, that that wo pan · 


nels are joined together in one indictment; 
chat 
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that they are charged of being guilty of the 
ſame erime; and that they are in erer re- 
ſpect in the ſame cireumſtances. I have no 
conception, my Lordi; of any quuſtion tend- 
ing to the rrimination of Mr Brodie, that 
will not at the „ wo, 4: our the germ 
of Mr Smith. 1513 112182, 

Lord — My Lords, that I may res 
move all apprehenſions concerning the ques 
{tions I mean to put, I ſhall only atk the 
witneſs, whether Mr Brodie was in her houfe 
on the 5th: of march laſt, when he came 
there; and in what manner he was then 
. 115 12117 unt 27 

Lord ale, My Lord, it 1s clear chat this 
woman canhot be examined as a witneſs a> 
gainſt her Huſband but at the ſame time; 
although her huſband and Brodie are here 
tried upon one indictment, 1 ſee nothing to 


prevent my Lord Advocate from putting 


ſuch queſtions to her as do not affect 1 

own huſband, but only the other panne. 
Lord Eſtgrove. My Lord, 1 am of the _ 

pinion which has been delivered: by _ 5 


Lord Stonefield. Ne Lord, 1 m of BY 
ſame opinion. 
Lord Swinton, | My Lord, „legte with che 
N given. 
} H 2 Lord 
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Lord Juſtice Clerk, My Lords, there is no 
doubt that a wife cannot be received--as'a 
witneſs either for or againſt; her huſband ; 
and her ſituation is different, by our Jaw, 
from that of all other near relations. If a 
| ſon, for inſtance, is brought forward as a 
witneſs againſt his father, he may no doubr 
decline to bear teſtimony, and no court of 
law can compel him to do fo; but if he is 
willing to give his evidence, it may be recei- 
ved. A wife, on the contrary, cannot be re- 
ceived as a witneſs, even though ſhe be wil- 
ling: A judge can pay no regard to what 
ſhe ſays, either for or againſt her huſband; | 
and ſuppoſing ſhe had no objeRion to give 
teſtimony even to hang him, which 
might happen, it muſt be refuſed: therefore, 
my Lords, whatever this woman ſays that 
may infer guilt againſt her huſband, muſt be 
totally thrown out of conſideration; nor 
will I ſuffer one ſingle queſtion to be put, or 
her to ſay a ſingle word, from which his 
guilt can. be inferred; and the jury are not 
do give any attention whatever rovat, if it 
ſhould happen that any thing ſhould drop to 
the prejudice of her huſband. +. 

Me John Clerk. My Lord Juſtice de- 

Lurd Juice Clerk. What! Mr Cleik, 
would you inſiſt on being heard after the 

bw) Court 
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Court have delivered their opinions ? Ir is 
moſt indecent to attempt it. 175 
Mr Yobn Clerk, I was heard, my bord, on 
the general point of the adcoifibilicy of this 
witneſsbutnort on the ſpecialobjections Which 
I have to the queſtion which my Lord Advo- 
cate propoſes to put, and on which Ay Court 
have not delivered any opinion 

Lord Juſtice Clerk. Mr ons this i 1s coma 
ly intolerable. | 15619519 

Dean of Faculty. My Lord, alihough as 
counſel for Mr Brodie 1 am not intitled to 
be heard on this ſubject, I find myſelf called 
upon to interfere as Dean of Faculty. It is 
perhaps not ſtrictly in order for Mr Clerk to 
inſiſt on being heard after your Lordſhips 
have delivered your opinions; but ſome in- 
dulgence ought to be ſhown to a young. gens 
tleman. TILE 

Lord Fuftice Clerk, Mr Clerk, ws will hear 
2 you have to ſay. 19 

Mr. John Clerk. My Loyd; I: mean to offer 
a ſpecial objection to the interrogatory mens 
tioned; by my Lord Advocate, on which I 
have not yet been heard, nor do I underſtand 
that any opinion has deen given reſpecting 
it by your Lordſhips. It is propoſed to aſk 
this woman what dreſs Mr Brodie wore when 
in her huſband's houſe on the th of March 
_ previous to the robbery of the Exciſę. I 


for- 


(an 


formerly bſerved, my Lords, that my client 
and Mr Brodie are accuſed of — ſame 
crime, and are nearly in the ſame circum- 
ſtances; and this is a ee from the an- 
ſwer to which. it may appear that Mr Brodie 
was guilty of the robbery laid to his charge: 
But at the ſame time, my Lords, it will ap- 
pear that Mr Brodie was at che houſe of my 
client. in a ſuſpicious drels, and in ſuſpicious 
circumſtances; and will it not be from 
therice-concluded, that my client was enga- 
ged with him in the very deſign which he at 
that time intended to put in execution: 
Such a. preſumption would likewiſe be moſt 
forcibly corroborated by their known inti- 
macy, by their being frequently concerned 
in the ſame purſuits; and above all, by the 
preſence of the other two perſons who are 
ſuppoſed to have committed this crime. I 
ſay, my Lords, on the ſuppoſition that Mr 
Brodie is guilty; the circumſtance of his dreſs 
is one of the ſtrongeſt preſumptions that can 
be ſigured againſt my client. But, farther, 
my Lords, my client has an intereſt in pre- 
venting the cobnition of Mr Brodie : if his 
guilt is not proved, an inference is afforded 
me of the innocence of my client; for Mr 
Brodie being with my client ſo recently be- 
fore the crime was committed, preſumes "od 


hep: were employed in che fame manner - 
101 an 
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and the ſuſpicion againſt Mre Bredie being 
groundleſs, is an argument thb the ſuſpicion 
againſt nly client is equally groundleſs. Now; 
my Lords; if this woman be examined, her 
evidence may, though indirectly, tend to che 
erimination of her huſband? And if che law 
does not allow the evidener of à wife to be 
taken againſt her huſband; I cannot ſee that 
there is a good diſtinction between her ei- 
dence as taken directly and indirectly; and 
therefore, my Lords, J hope that vour p Lords 
ſhips will ſuſtain the objectioͤn. 

Lord Juſtice- Clerl. The Court vin take 
care not to allow the witneſs to give any an- 
ſwer againſt her huſband : But as ſlie is a 
good witueſs againſt Brodie, the Court ean- 
not help ir; if by eſtabliſhing his gullt a pre- 
ſumption thereby ariſes againſt Stich bi 
am therefore for repelling the objection. 

The objection was repelled r e 

The witneſs was then brought in. 

Mr Miebr. My Lord, I maſt obleck ts 
this witneſs upon another ground; and wall 
nor take op the vime of the Court any longer 
than fimply to ſtate the objection, vhieh ap- 
pears to me perfectly irreſiſtible. The law 
of this country requires that the name and 
deſig nation of every witneſs to be examined 
againſt the' pannels ſhould be intimated to 
_ at leaſt r5 days before; but the —_— 
o 
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of the woman who now appears in Court is 
not to be found in the liſt of witneſſes ſerved 
upon the-priſoner. -- There is indeed a Mary 
_ Hubbart, or Hubburt, wife of George Smith, 

mentioned as a witneſs in the indictment; 
but the preſent is no ſuch perſon, her name 
is perfectly different, being Mary Hibbutt, 
as appears by an extract of the pariſh- regiſter 
where ſhe was born, which I now produce. 
The objection therefore of a miſnomer aps 
plies in full force to this witneſs, | - 

Lord Advocate. This appears to me a 
very extraordinary and frivolous objection ; 
for even ſuppoſing the witneſs's name is 
Hibbutt iuſtead of Hubbart or Hubburt, ſtill 
there could not roſſibly be any miſtake as to 
the perſon, ſince ſhe is deſigned the wife 
of George Smith; and it is not pretended 
that ſhe is not che wife of that perſon. This 
woman emitted ſeveral declarations before 
the Sheriff; in ſome of them ſhe is called 
Mary Hubbart, and in others Mary Hub- 
burt. At firſt ſhe pretended. ſhe could not 
write, and the only declaration ſubſcribed, 
by her is ſigned Mary Smith; ſo that the 
proſecutors, who had no other opportunity 
of knowing her real name than from the de- 
claration, were left altogether in the dark as 
to it. As the witneſs allowed herſelf to be 


called Hubbart or Hubburt in the declara- 
tion 


ig 
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tion without challenge, it is not competent 
for her now to deny it. ; My Lord, it is of, 
no ſort of conſequence in the preſent caſe 
that there has been a miſtake of a letter or 
two in the witneſs's name; it was perfectly 
unneceflary to have deſigned her in any o- 
ther way than Mary Smith, wife to George 
Smith; and if that would have been ſuffi- 
cient, certainly an attempt to be more par- 
ticular carinot have the effect of i injuring the 
pannel, and therefore can be no valid objec- 
tion againſt this witneſs. 

Dean of Faculty. My Lords, I cannot help 
confidering this as a queſtion of the greateſt 
conſequence ; for if this objection is not ſu- 
ſtained, then the objection of miſnomer 
cannot have any longer effect; for if the 
change of a letter or two, as inſiſted on by 
the Lord Advocate, does not afford that ob- 
jection, there can be no ſuch thing as a 
miſnomer, ſince the whole difference * 
names confiſts only in change of letters. I 
am free to admit, that if this witneſs had 
only been libelled Mary Smith, wife of George 
Smith, particularly as ſhe had ' ſubſcribed 
her name Mary Smith, then there could 
not have been ſtated any objection to her 
examination: But as the is particulariſed to 
be Mary Hubbart, it is a ſufficient objection 
to me that the name of the woman now 

I pre- 
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prefent is not Mary Hubbart, but Mary 
Hibbutt, a perfectly different name. There 
ſtill may be a miſtake of the perſon although 
ſhe is deſigned wife to George Smith; for it 
may happen that Smith may have two wives. 
There is not a greater difference betwixt Er- 
{kine and Friſkine, which laſt name is not 
uncommon 1n this country, than betwixt 
Hubbart and Hibbutt. It is all one under 


what name ſhe is mentioned in the precog- 


nition, as that was not her doing; neither is 
it probable that ſhe knew by what name ſhe 


was there called. My Lonks there has not 


been a witneſs examined here this day that 
can know by what name he has non taken 
down by the clerk, 

Lord Advocate, My Lords, 1 beg that 
the witneſs may be defired to write hep 
name. 

Lord Juice Clerk. Mary Hubburt you 
will ſign your name. tin 
Ibe witneſs ſigned her name aden beg em Fs 

Dean of Faculty My Lord,the witneſs has 
ſubſcribed her pameHibbatt. 1+! 1 

Lord Hailes. The name of Hubbart or 
Hubburt is the name of a very reſpectable 
family of Buckinghamſhire in England; and 
would have ſuppoſed: that this woman's 
name, ſince it ſo nearly reſembles it, was 
the ſame, and would not have taken her 

4 own 
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own word to the contrary. Hibbutt nevet= 
thele(s is perfectly different from Hubbart; 
and however obſcure it might be, ſtill as it 
is proved by the pariſh-regiſter to be the 
name of the perſon now called, I confider 
myſelf obliged to give weight ro the miſ- 
ROUmers. 5315-1; o7 

Dean of Faculty, I beg pardon for inter- 
rupting the Court, but I am juſt informed 
that this point has been decided by Lord 
Eſkgrove and Lord Stonefield at the Glaſ- 
gow circuit, where a miſnomer of James 
Roberton inſtead of James Robertſon: was 
ſaſtained. . There, there was only the want 
of a letter, whereas there is certainly a 
much greater difference betwixt the names 
in queſtion. | TY. | 

Lord Eſtgrove. As to the caſe mentioned 
by the Dean of Faculty, Robertſon and Ro- 
berton is two perfectly diſtin names. In 
the caſe before your Lordſhips there can be 
no doubt, that if this woman had only! been 
libelled as wife to George Smith, without 
her maiden name, there could have been no 
queſtion whatever, It is the univerſal cu- 
ſtom in England, that the maiden name 
ſinks into that of the huſband's; but my 
great difficulty is in this caſe, that the pub- 
lic proſecutor in giving this witneſs a fur- 
ther deſcription than was neceſſary, has to- 
. 12 tally 
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tally miſtaken her name. I do not think 
that there is any force in her being called 
Hubbart in the precognition, for the ſame 
reaſon given by the Dean. 

[ Here: his Lordſbip was interrupted.} © 

Lord Advocate. My Lords, I will give 
the Court no further trouble; I agree to paſs 
from this witnefs. 

Lord Eſtgrove. | am very happy I am 
relieved from deciding it, as I was going to 
deliver an opinion for ſuſtaining the objec- 
tion. | 
Lord Fuftice Clerk. Mary Hibbutt, you are 
at liberty to go where you pleaſe. 


Daniel Maclean, waiter to William Dryſ- 
dale inn-keeeper 1 in the New Town, called in 
and ſworn. 

Witneſs. 1 intent to have received a 
five pound bank-note from the priſoner 
_ George Smith, on the next night after the 

Exciſe was broke into, in order to purchaſe 
a ticket in the mail- coach for his wife; the 
note was battered on the back: I carried it 
to John Clerk, Mr Dryſdale's book-keeper, 
but he could not change it; and therefore I 
applied to Mr Dryſdale himſelf, and then 
carried back the change of the. note, after 
deducting the price of the ticket to Mr Smith. 
On the very night in which the Exciſe- office 


Was 
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was broken into, I was in company with 
John Brown and Andrew Ainſlie in the 
houſe of one Fraſer in the New Town, from 
about half paſt nine to eleven o'clock at night: 
we drank ſome punch together; and there was 
one Price and ſome others in company with 
us. 


John Clerk, book-keeper to the before men- 
tioned William Dryſdale, called in and ſworn. 

Witneſs. I remember that Daniel Maclean, 
Mr Dryſdale's waiter, came to me the next 
night after the Exciſe- office was broke into, 
for a ticket in the mail-coach to ſome per- 
ſon, and offered a five pound bank-note in 
payment, 1 had not change myſelf, and 
therefore deſired him to apply to Mr Dry{- 
dale: he laid the bank- note upon the table, 
but 1 did not then look at it. On the Mon- 
day following, I received it from Mr Dryſ- 
dale, with directions to carry it to the coun- 
cil chamber. 


David Robertſon Merchant in Edinburgh, 
called in and ſworn. 

Witneſs. I remember chat Mr Brodie, the 
priſoner at the bar, purchaſed a ſpring· ſa 
from me about eight or nine months ago. 
Here one of the ſaws libelled on was ſhown 
to the witneſs.] This ſaw bears my ſhop- 


mark, 
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mark, and it was - ſuch a one that-I ſold to 
Mr Brodie. Cabinet-makers ſometimes make 
uſe of ſuch faws;' but Mr Brodie” told me. 
that the one he purchaſed was for cutting off 
the natural /purs of cocks. Some time afterwards 
another perſon, whom 1 do not know, came to 
my {hop and purchaſed another ſpring-ſaw; 
he aſked for ſuch a one as Mr Brodie had 
bought. [Here the other ſaw was ſhown to 
the witneſs.] This ſaw alſo bears my ſhop- 
mark; and it was ſuch a one that 1 fold to 
* perſon | have already mentioned. 


William Middleton, indweller in Edinburgh, 
called in and ſworn. * - 
Muneſ. I have been acquainted with John 
Brown, alias Humphry Moore, tor ſome 
time paſt. . He came to me upon Friday the 
-6th of March laſt, about 11 o'clock at night, 
and informed me that he wanted to make a 
diſcovery concerning the late robberies which 
had been committed in this place. 1 defired 
him not to give me any information, but to 
keep his mind to himſelf, and I would take 
him to a perſon to whom he might commu- 
nicate whatever he had to ſay. Accordingly 
I conducted him that ſame night to Mr Scott 
the procurator-fiſcal, and afterwards, at his 
own deſire, to the bottom of Saliſburry craigs, 
vhere we found a number of falſe keys un- 
A“. | der 
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der a large ſtone; theſe we brought to town 
wich us; and the next day I was ſent into 
England alongſt with him in ſearch of the 
goods e e to apa ha and . 

ner. E 
* of F. — N My onde it is not pro- 
per that the witneſs ſhould be allowed to- 


peak of facts that have no e ht to va 


preſent trial. 


Lard Fuftice Clerk, William Middllewn, — | 


are to conkne yourſelf to ſuch: facts as relate 
to, or are immediately connected with, the 
breaking into the Exciſe- office, which is the 
charge brought againſt the priſoners. 
Dean of Faculty. Did Brown inform you, 
previous to your going to England, - that! tha 
priſoner William Brodie had any Concern in 
the robbery of the Exciſe- office? W 
Witneſs He told me, that there was a gen- 
tleman whom knew; and whom l little ſuſ- 
pected, concerned in vp but he did not men- 
tion his name. — Upon the 16th of March 
laſt, the priſoner George Smith was carried 
at his own deſire to the bottom of Warriſ- 
ron's cloſe, and I accompanied him: He there 
pointed out a hole in a wall where a falſe 
key, a; pair of curling irons, and a ſmall 
crow: were hid: whether they were covered 
with earth or not I cannot ſay; as the priſon- 
er Na put in is hand and brought them 


out. 
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out. | Here a falſe key, a pair of curling irons, 
and a ſmall crow were ſhown the witneſs.] 
Theſe are the ſame articles that were ſo found. 
I was preſent at a ſearch that was made in 
Smith's houſe; there was nothing found in 
it. I was likewife preſent at a ſearch that 
was made in Brodie's houſe and yard, when 
one part of a dark lanthorn was found in a 
neceſſary-houſe, and another part in a pen 
where fowls or game-cocks had been kept. 
[Here the dark lanthorn libelled on was 
_ thown to the witneſs.] Theſe are the two 
parts of the dark lanthora which were ſo 
found. . The priſoner George Smith inform- 
ed me chat the f ſmall crow was uſed 1 in break- 


ing inden the Exciſe-office. : 


| Mailer — officer in Ed in- 
burgh, called in and ſworn. | 

- Witneſs. I was preſent when hive was a 
ſearch made in the houſe of William Brodie 
the priſaner, upon the 1oth of March laſt, 
and I ſaw a pair of piſtols in a black ſtock- 
ing taken from under the earth in the fire- 
place of a ſhade in his yard. [Here the piſtols 
libelled on were ſhown to the witneſs wrap- 
ped in @ green cloth.) Theſe are the piſtols, 
and they were found in that green cloth. 

Dean of Faculty. How came you to fay 


that they were Sound in a black ſtocking? -- 
Witneſs, 


4 8 


Witneſs, I ſaw a black ſtocking on the ta» 


ble, and that miſled me; 
Dean of Faculty. You are to ſpeak from 


what you know, Sir; and not from what you 
ſee on the table. 


Witneſs; I am certain that it was. in A green : 


cloth they were bound. 


James Murray, ſheriff: officer i in Eaicbargh 
called in and ſworn. _ 

Witneſs, 1 was employed, along with Alex= 
ander Williamſon and ſome others, to ſearch 
the priſoner William Brodie's houſe upon 
the 1oth of March laſt. In the courſe of che 
ſearch, we found a pair of piſtols in a green 
cloth, covered with earth, in the fire - place of. 
a ſhade. think that it was myſelf that dug 
them out of the earth. | Here the piſtols libel- 
led on were ſhown to the witneſs] Theſe 
are the piſtols that were ſo found. I after- 
wards ſaw one part of a dark lanthorn found 
in a neceſſary, and another. part of a dark 
lanthorn found in a pen where game=cocks, 
had been kept. I accompanied the other 
priſoner George Smith upon the 16th of 


March to the bottom of Allan's cloſe, and he 
there pointed out a hole in a wall where be 


ſaid there were ſome articles hid. I put in 
my hand and brought out a falſe key, a pair 


0 urling irons; and a ſmall crow. [Here the 
K articles 


| 
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articles formerly produced were ſhown to the 
witneſs, | Theſe are the lame that were ſo 
found. | 
Mr John Clerk. You ſoy that you por in 
your band and brought out theſe articles; j 
are vou ſure it was not George Smith? 

- Witneſs. | put in my hand; George Smithy 


tould not, being handcuffed. 


\ Georey, Williamſon, anger il at unde in . | 
dinburgh, called in and ſworn. 
Mini. 1 was employed with billes to 
arch the houſe of the priſoner William Bro- 
die, in March laſt, and found ſeveral keys of 
an ungen conſtruction in a room off 
f the ſhop. We likewife found'a pair of pi- 
ftols wrapped in a green eloth under the 
earth, in the fire-place of a hade in che yard. 
[Piſtols how.] Theſe are the fame that 
were fo found. I' was ſent in queſt of Mr 
Brodie, who was ſuppoſed to have gone to 
Eondon, by Mr Scott the procurator- fiſcal, 
upon che lich of March laſt. I left Edin- 
burgh about 11 at night. When I arrived 
at Dunbar, I got ſoine accounts of him: he 
left that place in a poſt chaiſe. At Newcaſtle 
I was informed that he had taken the Flying 
Mercury poſt-coach to Vork; and I was af- 
terwards informed that he had continued in 


it till he came to London. When! arrived Xe 
in 


» 
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in London, I was informed by the: coach» 
man, that. Mr Brodie did * go with the 
coach to the ſtage- office; but that he had 
quitted it at the foot of Bond Street. At 
the deſire of Sir Sampſon Wright, I cal- 
led upon Mr Walker ſolicitor at law in Lon» 
don, and enquired for Brodie. He told me 
he was bad, and that 1 could not fee him, 
I ſaid | had a letter for him, and wanted on- 
ly to deliver it; but Mr Walker replied, 
that it might perhaps be dangerous wo a 
low me to ſee him. 

Dean of Faculty. My Lords, the grenelt 
part of what the witneſs ſays is * hearſay 
He tells your Lordſhips, that he was told 
one thing at Dunbar; that he received ano- 
ther piece of information at Newcaſtlez that 
a coachman told him ſo and ſo in London, 
and that Mr Walker ſaid this, that, and the 
other thing. My Lords, this is exceedingly 
improper. 1 have been taught to ander- 

ſtand, that, in criminal trials, the beſt evi- 

| ants that can be got ought always to be 
brought; and ſurely it will not he pretend- 
ed that that has been done in the preſent 
cCaſe. The witneſs has ſaid, that he was in- 
formed fo. and fo. by coachmen ; ; why were 
not theſe coachmen called as evidences? He 
| * 8 you an account of a converſation 
that paſſed between him and Mr Walker; 
K 2 | Why 


WH 
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Why 1s not Mr Walker brought here to ſpeak 
for himſelf? 

Lord Advincate. My Lords, it was thought 
a material circumſtance to be proved, that 
the- priſoner William Brodie fled. from this 


country; chat he ſecreted himſelf in Lon- 


don; and the witneſs, who was ſent in pur- 
ſuit of him, was conſidered as a proper per- 
ſon to be examined as to the fact. In the 
courſe of informing the Court what he him- 
felf did, he has neceſſarily mentioned what 
paſſed between himſelf and ſome other 
erſons. This cannot be ſaid to have been 
Nearſiy evidence. My Lords, the Dean of 
Faculty has aſked, why the different poſt- 
boys and coachmen who drove the priſoner 
to London; why Mr Walker and others, 
were not all cited "as witneſſes? By the 
forms of criminal procedure in this country, 
a trial muſt be finiſhed at one ſederunt: but, 


uy Lords, if the mode'contended for by the 


Dean of Faculty had been purſued in the 
preſent caſe, this trial could not nd, 
finiſhed in a montn. 

Lord Juffice Clerk, George Williamſon, you 
will confine yourſelf to what you know, or 


did yourſelf; and do not ſpeak of what woe 


was told by others. 
Witneſs. 1 ſearched for the priſoner i in Lon- 
don, but could not find him. 1 alſo went 
out 


77 1 


out to Deal and Dover, but could receive n 
intelligence of him. Accounts were after- 
wards ' brought .to this place, that be had- 
been apprehended, in Holland and brought 
to London. I went to London for him. He 
was delivered over to me at Tothelfield's 
Bride well; and I conducted him to this Pare, I 
and lodged Him 1 in the rolboorh, e 


18 * 


2E * 
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Mr Solibite# General, The next witneſs is 
Andrew Ainſlie. ' | . 
Dean of Faculty. ' Before this witneſs is 
called; I riſe to ſtate to the Court an i 
againſt his admiſſibility: This witneſs is ab 
leged to have been guilty of the ſame crime 
of which thepannels at the bar now ſtand 
accuſed ;' and therefore the objection of his 
being a focius criminis might apply to him: 
But although by our former law, the ob- 
jection of a "witneſs being ſocius: crimints 
might render him inadmiſſible ; yet I have 
no occafion, nor is it my intention, to inſiſt 
on the preſent objection in that view: For 
I freely own, that the practice of this Court 
has for ſome time paſt,” and with great pro— 
priety, I think, over- ruled that objection. 
But, my Lords, I contend, that this witneſs 
is inadmiſfible from the particular eircum- 
ſtances attending his caſe. For, -according | 
to the information which I have received, 2 
when | "o 
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* this witneſs was apprehended and 
committed to priſon to ſtand trial for this 
crime, he never charged Mr Brodie as ha- 
ving been in any meaſure acceſſory thereto; 
and in the different declarations made be- 
fore the Sheriff, be ſtill perſiſted in denying 
that my client bad any concern in this rob- 
dery until Mr Brodie was apprehended, 
when Ainſlie was informed, that either he 
himſelf muſt be hanged, or be muſt accuſe 
Mr Brodie. Further, I am now inſtructed 
to ſay, that when this witneſs was carried 
before the Sheriff, his life was offered to him 
on his becoming King's evidence againſt Mr 
Brodie, and accufing him of having been 
concerned in this robbery ; and that even 
notwithſtanding this offer, he perſiſted in 
denying that Mr Brodie was guilty of chis 
crime, until Mr John Brown, alias Hum- 
ry Moore, another of the witneſles cited, 
and alleged allo to have been a focius creminzs, 
was allowed to ſee and converſe with bim in 
priſon. '1 mean to ſay nothing againſt the 
conduct of the Sheriff, which may have 
been very proper: with the motives which 
may have influenced the public officer to a 
particular line of conduct I have nothing to 
do; but I ſtate it as an inſuperable bar to 
the admiſſibility of this witneſs, that hopes 
| were ſuggeſted to him of laving his own 15 
Y 


crime. 


61 


by tinting my client. And I offer to 

prove, by the evidence of the Sheriff of E- 
— himſelf, that a bargain of this na- 
ture was made with Ainſlie; and that it 
was not till then he was prevailed upon to 
ſay that Mr Brodie had any concern in this 
No man could withſtand fach a 
temptation; and it is impoſſible that the 
Court can receive the teſtimony of a ier 
in ſuch circumſtances. , - 

Lord Advocate. My. Lords: I hardly ex- 
pected that ſuch an objection would have 
deen made at this time, as it has long been 
the univerſal practice to admit /ocis crimnts 
as evidence; and at the laſt trial in this 
Court ſuch a witneſs was received without 
even an objection being ſtared. All the ar- 
guments on che other fide could only affect 
the eredibility of the witneſs, which proper- 
ly belonged to the jury, and not the admiſ- 
£biliry, which alone is before the Court. Iris 
indeed true, and l am even ſurpriſed that the 
Honourable counſel has not appealed to the 
authority, that Sir George Mackenzie has 
laid it down, that /ocii criminit could not be 
admitted as evidence; but upon what prin- 
ciple of law or reaſon Sir George formed 
that opinion, I could never diſcover. Sir 
George indeed is an author by whom I ne- 
ver was much inſtructed. He is often con- 

tradictory, 
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tradictory, always perplexed, and in many 
inſtances unintelligible. But even ſuppoſing 
the law had ſo ſtood in his time, the Court 


and the practice have long ſince deviated 


from it. My Lords, the fact as ſtated by 


the Dean of Faculty i is erroneous in every 
reſpect. For although Ainſlie in his firit 
declaration did not accuſe Brodie, yet in the 
ſecond declaration which he emitted before 
the Sheriff, and which I now hold in my 
hand, and would read did the forms of 
Court permit me to do ſo, he expreſsly 
charges Mr Brodie of this crime. And, 


my Lords, it wall not eaſily be believed, 


indeed the thing is incredible, that ſo re- 


ſpectable an officer of the law, as the Sheriff 


of Edinburgh, would ever have entered cd 


uch ſtipulations with Ainſlie. 


Dean of | Faculty, * My Lords, I ,offer to 
prove my aflertion, 

Lord Advocate, My Lords, Lam willae. 
if the Dean of Faculty and the Court con- 
ſent to it, to hold the ſecond declaration, e- 


mitted long before Mr Brodie was — 


hended, as the evidence to be delivered by. 
Ainſlie on this occaſion. ; 

Lord Eftegrove, No tranſaction of any Lg 
can poſſibly take place where life and death 
is concerned: Sas, Os even okbough, 


( 1) 


the counſel on the other fide conſent to ſuch 
a propolal, the Court would not allow it. 
Lord Fuſtice-Clerk. © Dean of Paculty, ds 
you ſay that my Lord Advocate has made a 
corrupt bargain with the witneſs to accuſe 
Mr Brodie, upon condition of ae a 
pardon? 

Dean of Faculty, © No, 1 Lord; but [ 

repeat my offer, to prove a bargain. to that 
purpoſe with the Sheriff. | 
Lord Hailes, My Lord, the objection of 
us crimints, if it ever was ſuſtained in our 
law, has long fince been obſolete. Nor can 
I underſtand how Sir George Mackenzie laid 
it down that ci criminis could not be ad- 
mitted in evidence, ſince in his time we have 
inſtances of their having been actually re- 
ceived as witneſſes. This aſſertion of Sir 
George Mackenzie's is, like many others in 
the ſame work, neither founded on principle 
nor fact. But the Dean of Facuſty's ob- 
jection amounts to a kind of — againſt 
this witneſs. But even ſuppoſing that any 
credit could be given to the circumſtances 
upon which this objection is. principally. 
founded, yet it could not affect the admiſſi- 
bility of this witneſa, as it is not pretended. 
to be ſaid that the alleged ſtipulations had 
9 e wich es ö of a 5 | 
tor 


crime conterning which he 5575 
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tor for the cron. I am therefore, upon the 


whole, for repelling the objection. . 
Lord Eftgrove, My Lord, there is no 
doubt that che obſection of the witneſs being 
a ſociut eriminis cannot be admitted in the 
pore Nate - of dur law, whatever might 
ave been done formerly. By the common 
rag, ſuch witneſſes are every day ad- 


mitted; nor do 1 fee how crimes of this na- 


ture could be diſcovered if a contrary prac» 
tice were followed. As to the ſpecial cir- 
cumſtances qualified by the Dean of Faculty, 


that a bargain was made by the Sheriff with 


Ainſlie to procure him his Majeſty's pardon 
on condition of his accuſing the pannel, I 
am likewiſe of opinion that theſe do not go 
to his admiſſibility : For your ' Lordſhips 
wilt obſerve, that Ainſlie cannot poſſibly be 
under any temptation now to accuſe rhe pan- 
nel in confequence of that bargain. If I 
underſtand the law, my Lords, the calling 
any per ſon as a witneſs on a trial is com- 
pletely departing from any rig =? to indict 
that perſon himſelf as being guilty of the 
Hed as a 
witneſs: Nor does it fignify whether the 
pannel be convicted or not; it is clear that 
the witneſs can never be weſtioned for that 
crime; and Ainflie is quite fafe from the 
conſequences of his being acceſſory to the 
robbery 
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robbety: of the Exciſe-office; if he was ſo, 
But, my Lords, it wilt be proper, before 
examining Mr Ainſlie, to inform him of his 
fituation'; and it will be proper; and the 
counſel for the pannels ate intitled, to put 
ſuch queſtions in initialibus of his evidence, 
as will tend to ſatisfy your Lordſhips and 
the jury, whether ſuch a bargain had been 
entered into with him by the Sheriff or not, 
and how far he conkiders himſelf as bows 
b 

16rd Stonsfeld. - My Lord, Lam for re- 
pelling this objection. . — 

Lord Swinton, My Lord, the objeRion 
made. to the admitting of Andrew Ainflte © 
is, that he was an accomplice. I am clear to 
repel the objection in fo far 6 it goes againſt 
the admiſſibility. of the witneſe; but reſer- 
ving it in kal force, and leaving it to the 
conſcience of the jury, in ſo far as it ſtrikes 
againſt the credibility of the witneſs. In all 
my practice, ever ſince 1 knew this Court, 
although 1 have often heard the objection 
made, I never knew one inſtance in which it 
was ſuſtained. If the jury were bound to 
believe every word a witneſs ſaid, be his cha- 
racter what it may, there Vodlld be good 
reaſon for ſuſtaining the objectan ; "Put 
where objections are reſerved againſt the 
Term of a 2 the jury are left at 


liberty 
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liberty to believe as much or as little of what 
he ſays as they ſee good cauſe for ſo doing. 
The repelling of this. objection, which is 
now the uniform practice, was founded upon 
good ſenſe and reaſon; for as accomplices 
are beſt qualified to make diſcoveries, ſo, 
many crimes, were they excluded from be- 
ing witneſſes, would paſs unpuniſhed; and 


any hazard of their being guilty of perjury 


may be eaſily prevented, by the Court's in- 
forming them, that the evidence they are to 
give cannot affect themſelves. 
Lord Fuſtice- Clerk, My Lords, were ſuch 
an objection as this to be ſuſtained, we would 
find very few inſtances, as one of your Lord- 
ips has very well obſerved, where a crime 
ſuch as the preſent, of an occult and ſecret 
nature, could be brought to light. My 
Lords, as to the objection of the ſocius cri- 
minis, I will not ſay a ſingle word upon it. 
I always thought, my Lords, that it con- 
tained in itſelf a complete anſwer, fince the 
allegeance that the witneſs is a /ocius criminis 
implies that the pannel is guilty of the crime. 
What is ſaid by the Dean of Faculty about 
a, ſuppoſed bargain betwixt the Sheriff of 
Edinburgh and Ainſlie is by no means ſuch 
an objection as affects his admiſſibility, al- 
may not be in ſome degree diminiſhed by 
J : it; 
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it; and the Dean of Faculty will be right 
in making his own uſe of it to the jury. 
Had the Dean of Faculty alleged that this 
bargain was corruptly made by my Lord 
Advocate, I could have underſtood him. 
But the Sheriff is only an inferior officer, and 
had no power to enter into any ſuch trans 
action. Had he been never ſo willing, he 
could not have given Ainſlie the ſnallefi ſe- 
curity that the terms and conditions of the | 
bargain were to be fulfilled on the part of | 

the crown, in conſequence of Aiſle 
forming what was required of him. A bigh- 
er authority was neceſſary; and none but 
the Lord Advocate himſelf could with any 
effect enter into an agreement with a witneſs 
to procure him his Majeſty's pardon for be- 
coming King's evidence. It is therefore not 
enough to ſay that offers were made him, 
whatever they were, by the Sheriff; and we 
muſt examine him, n all objections 

+ to his credibility. 

| The Court repelled the objeAtion, and the 
witnels was called:1 in and ſworn. cha 
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| Land Juſtice Clerk. a Andychr Ainſlie, yok F 
are called here as a witneſs to give evidence 

as to certain matters in which it is generally 
underſtood you yourſelf had a concern. Vou 

are informed. * Court, chat whether 1 
ha 
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had any ſuch concern or not, you are in n 
danger in telling the truth; for, being called 
here as a witneſs, you can never afterwards 
be tried for the crime with which the pri- 
ſoners are charged. Vou are to pay no re- 
gard to the declarations you formerly emitted; 
theſe are now deſtroyed: And you will re- 
member, that by the great oath you have 
ſworn, you are bound to tell the truth; and 
if you ſay any thing to the prejudice of the 
priſoners which is not true, or if you con- 
eeal any part of the truth with a view to fas 
vour them, 8 be guilty of the crime 
of perjury, and liable to be tried and pu- 
niſhed for it; and you will likewiſe commit 
#Seinous fn in the ſight of God, and theres 
by a the . Tabntien- of 4:4 
*11 » Witneſs. 1 am ente Vith the ei 
foners at the bar, and with John Brown alia 
Humphry Moore. 1 remember that the Ex- 
eiſe · office was broke into upon the th March 
laſt. I knew before that it was to be broken 
into; but how long I cannot tell. Brown, 
and the priſoners and I, frequently talked of 
it before; and Brown and 1 went often to the 
Exciſe - office in the evenings, in order to ob- 
ſerve at what hour the people left it; and in 
conſequence of repeated obſervations, we diſ- 


vovered that the * was uſually locked a- 
15 bout 
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bout 8 O'clock, and that there were two mem, 
an old and a younger man, who came night 
about to watch rhe office about 10 o'clock, 
Afterwards Brown and 1 went out one after 
noon to a houſe at Duddingſton, where we 
drank a bottle of porter, and ſaw a woman 
whom I took to be the landlady. We then 
went to a field in the neighbourhood,” from 
vhich we took the coulter of à plough, and 
two iron wedges, which we carried to Sali 
bury Craigs, and hid there. At this time 
there was a black dog in company with us. 
We allowed the coulter to remain in Saliſ- 
bury Craigs until about 6 o'clock of the e- 
vening in which the Exciſe- office was broken, 
when Brown and l, it being then dark, went 
out and brought it to the houſe of the pri- 
ſoner George Smith, on purpoſe to uſe it in 
breaking into the Exciſe- office. We found 
Smith at home, and we expected Mr Brodie. 
Brodie did not come until a good while af - 
ter, when he joined us in the room above 
ſtairs. Mr Brodie was at this time dreſſed in 
a light coloured great- coat, with black clothes 
below. We ſpoke together concerning the 
Exciſe-office; ' and it was fettled upon that [I 
ſhould go before to the Exciſe-office, and 
get within the rails, and obſerve when the 
people went out. I went accordingly, car- 
ried the coulter of the plough with me, and 
$24.14 # IiTTEBTT9T- C 4X obſeryed 
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obſtrved the people come out of the Exciſe» 
office, and lock the door. In a ſhort while 
thereafter Smith came; and when l inform- 
ed him that the people were gone out, Smith 
went and opened the door with a key, which 
I knew he had previouſly made for i it, and 
went into the office. In about fi ve minutes 
thereafter Brodie came down the cloſe; and 
"when 1 told him that Smith had gone in, but 
that Brown was not yet come, he went up 
the cloſe again, and returned in a little with 
Brown, who ſaid he had been dogging the 
old man who watched the office, in order to 
ſee where he went, and that he had gone 
home. Brown then aſked me whether or 
not I had Great Samuel“ by which he meant 
the coulter. I told him Lhad, and gave it 
him through the rails; and he and Brodie 
then went down towards the door of the of- 
fice, and went in as I ſuppoſed. 1 had no 
arms myſelf, but Smith "had three piſtols, 
Brown two, and Brodie one; at leaſt I ſaw 
Brodie when he came into Smith's have 
one in his hand, and he was then fingin 
a verſe of what | underſtood to be a 
ſong. —By a flaſh ſong, 1 mean a bighway- 
man's ſong.—lt had been previouſly ſettled 
amongſt us in Smith's houle, that Brodie 
was to remain in the inſide of the outer- 
door, and that Brown and Smith were to go 
into the office. 1 was to remain without; 
and 


( % } 
and in caſe of danger tb give an alarm to 
Brodie, which Brodie was to communicate 
to Brown and Smith. The alarm was to be 
given in this manner; — One whiſtle if one 
man appeared; fo that they might be prepa· 
red to ſecure him; but if more than one 
man, and any appearance of danger, I wa 
to give three whiſtles, in order that thoſe 
within might make their eſcape by the doot 
or by the windows, as they thought beſt: 
I had a whiſtle prepared for the purpoſe, 
which was given me by Brodie in Smith's 
houſe in the afternoon: Some ſhort while 
after Brown and Brodie. went into the of- 


fice, a man came running down: the: cloſe, 


and went in. I gave no alarm; and 4 man 


came immediately back from the oſice again: 
In a very little. afterwards, to my great ſur- 
priſe, a ſecond man came from the office. 
1 got up, and looked at him through the 
rails, and perceived that he wan none of my 
three companions; I had not ſeen the other 
man who came up ſo diſtinctly, owing to my 
lying down by the fide of the -wall 
on which the rail is placed, in order that L 
might not be obferved; As ſoon as the ſo- 
cond man had gone up the cloſe, I gade the 
alarm by three whiſtles, and ran up the cloſe: 
myſelf, and down St John s Street, and came 
oppolite to the back of the Exciſe-office; 

M wee 
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where I remained for ſome little time, and 
then went o Smiths houſe; but finding 
none of them there; 1 went back to the Ex- 
etfe-othce, went down the cloſe, and finding 
every thing quiet, J returned to Smith's, 
where4 faw him and Brown. They ſaid T 
had not given the alarm; and that when they 
came out, they found that Brodie had gone 
from his place; I told them what I had ob- 
fer ted, and that IJ had given the alarm. I 
remained in Smith's only a few minutes, and 
did not ſer Brodie that night again. Brown 
and I went over to the houſe of one Frafer 
in the New Town, and ſent for Mr Maclean, 
Mr Dryſdale's waiter: We ſpent the evening 
with him there. There was one Price like« 
wiſe in company with us, and we remained 
together till about two o clock in the morn- 
1g, lt was near eight when I went firſt to 
the Exciſe- office, and it was about half an 
hour afterwards that I quitted my ſtation. 
Bradie called next morning at our room, the 
room occupied by Brown and me: He came 
in laughing, and ſaid that Smith had alleged 
that he had run off the preceding evening. 
I told him that I thought he had run off; bur 
heifaid that he had ood true. Brodie had 
no great coat on when he came to the Exciſe- 
affice and ſpoke to me at the rails; he was 
— When the whiſtle was gi. 
we ven 
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ven me in Smith's: houſb- in the afternoon, 
Brodie had on the white- coloured clothes 
which he uſually wore. Before Left Smith's, 
I ſaw Brodie have a pickloch in his hands, 
and I think we all had it in our hands look 
ing at it. Brodie was in his own: hair. 1 
did not obſerve him have à wig. We had 
prepared three-crapes for the face; one of 
them was intended for Brown, another ſot 
Smith, and the remaining one for myſelf ; 
but 1 did not ſee either Brown or: Smithy put 
a crape in their pockets that night. ¶ Here 
the piſtols libelled on were ſhown to the wit 
neſs.]—Theſe piſtols belonged to Me Brodie, 
and Smith had them with him at the EA. 
ciſe- office; they were given to him by te, 
and I had borrawed them from Mr Bredie a 
month or two before for another | prypoſonc. 
Brown told me when we went over to the 
New Town, that they had found L. 16 und 
ſame ſilver in the Exciſe- office; and dn the 
Friday following, when I went up to Smith's 
room above ſtairs, 1 ng Smith and Bro- 
die in the radu, and ſaw the m lying 
on a chair. 1 got a — it in 
ſmall nares, and at the ſame time I —.— 
old from Mr Brodie, in payment of | 
be owed me. There wete two five' 
notes amiotigſt- the money that was on the 
eber and 1 fignified a defire to have one of 
— — 
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them. I accordingly. gave back ſame of the 
ſmall notes I had received, and ſome of the 
gold, and got one of them in exchange. 1 af- 
ter wards gave it o Smith, and ſaw him change 
it at Dryſdale's in the New Town, on the 
Friday following, when be. was, purchaſing 4 
ticket for his wife in the mail coach; and 
Brown and one Price was then preſent. The 
note was a Glaſgow one ¶ Here it was pro- 
poſed to ſhow the wages the bapl-nore, libel- 


led on. 

Denn of Faculty. My Lords, here 1 muſt 
interrupt rhe witneſs. It is ſtated in the li- 
hel, that a five pound banl- note is to bs 
praduced in dens againſt. che pannels: 
but the witneſs ſays, that the nave given him 
10 change was a Glaſgom ſiye pound note; 
and the paper on your Tage table is a 
promiſſory note far fiye pounds, iſſued by a 
private bapking company 1n Glaſgow. This 
cannot in propriety of language be termed 
a. bank-note, In Lombard Street, where fuch 
notes as that on the table are daily negocia- 
ted, they never think of calling them bank» 
notes. — de my Lords, 18 excluſiyely : 
appropriated age notes iſſued by a bank 
conſtizuted by a:rayal: charter, ſuch as the 
bank of England; and the notes of à pri- 
vate banker are diſtinguiſhed by the name 
of hanker's | notes. Neither does ſuch dee 
come under the deſcription of money, as 


i 
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is not a legal tender in payment? I hold ix 
my hand this objection in writing; which, 
to ſave the time of the Court, I ſhall read; 
and. I crave chat it may 2 entered of ner: 
cord. . verre nc 
Solicitor 9 This objsclion bee 
to me to be ſo entirely frivolous as hardly to 
be worthy of an anſwer, Such notes are 
; commonly held to be bank- notes, and are ſo 
deſcribed; in common ee every day. 
Many inſtances might, likewiſe be given of 
their 2 * deſcribed ii the ſame manner in 
criminal indictments; nor was it ever befort 
objected that the deſcription was inſufficient. 
We need not go ſo far off as Lombard Street; 
there is no neoeſſity for going further than the 
Parliament Cloſe, , here thouſands of theſe 
notes are iſſued, known by no other name chan 
that. of bank- notes, The honourable ooun= 
ſel on the other fide of che table, as well as 
myſelf, have received the greateſt part of 


| on fees in bank-nores. of this . 45 and 


both of us would have reafon to complain L 
believe, if what we received in that manner 
were not really bank: notes, nor ane 

28 moneÿy. 
Dean of Faculty. 
uſe of language, as well as the technical and 
legal deſcription of the writing on the table, 
125 in epo ing this e That there 
is 


My Lords, eee | 
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is a diſtinction in common phraſe between 
a bank-nore and 4 banker” 3 note, there can 
be no doubt. Every private company which 
is inſtituted wich a view to the purpoſes of 
banking, may indeed iſſue promiſſory notes, 
which meet with a voluntary credit from 
the country; but theſe are diſtinguiſhed from 
the — banks conſtituted by the autho- 
rity-of "and" where credit does 
not depend upon 1 the good-will of any 3g 
vidual,” as every man muſt accept in 

ment their notes when tendered to 

Theſe notes are alone properly termed bank. 
note, as the notes of a bank which is a pub- 
lie corporation; white the notes of a private 
company are rermed banker*s notes, or thoſe 
of an indteidual. Although” che one thay 
in common diſtourſe be ſometimes con- 
founded with the other by thoſe wha are ig. 
norant of the real diſtinction, there is na 
doubt that that diſtinction 2 and i is ac- 


2 


Ay — as in Lombard i ener, 
where no other term is known for the note 
of a private banker than a banker's note. 
The inaccuracy of the deſcription in the 7 in- 
dictment is therefore evident; and can by 
no means be defended by che vulgar error 

which 
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which ſoinerimes, I admit, is fallen into; of 
confounding it with the note of 2 public 
bank. My Lords, it will be allowed me, 
that accuracy is at leaſt as neceſſary for an 
indictment as to proceedings in the civil 
courts; and your Lordſhips cannot have for- 
gotten the late deciſion upon the application 
of the bankrupt act, when it was found, 
that money belonging to creditors could not 
be lodged in the bank of Dundee, in reſpect 
the act declares, that the funds re- 
covered ſhould be lodged in à bn. And if 
the bank of Dundee, my Lords, was held in 
that judgment not to be a bank under the. 
meaning of che act, with what propriety 
could your Lordſhips determine in a crimi- 
nal caſe that their notes were bank notes? 
No caſe can be figured- more preciſely in 
point; and if your Lordſhips approve of 
that deciſion, you will neceſſarily find, that 
the note on che table is improperly deſcribed; " 
and cannot be uſed in evidence. I might” 
ſafely admit, my Lords, that if this note had 
been deſcribed a five pound bank-note of a 
certain company, ſuppoſing it had been a 
bank-note of Sir William Forbes and Com- 
pany, that this would have been a good de- 
ſcription ; for then it would have appeared 
by the indictment, that the writing meant 
was a promiſſory note of that Company: 
Bug 
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Bot from its being termied generally a lunb- 
-note, 1 could never ſuppoſe that it was not a 
note iſſued by one of the public banks, as 
that is the deſcription of their notes, and is 
a deſeription that applies to no other fpecies 
of document known in this country. For 
theſe: reaſons, I hope your Lordſhips will 
not allow any queſtions concerning this pa- 
per to be put to the witneſs. _ 
Lord #Hailes, When | had the hoaket to 
ſerve the crown as a depute-advorate, | learn. 
ed from a moſt eminent judge, Lord Tin- 
wald. Juſtice Clerk, from whom I derived 
much inſtruction in the principles of law; 
that the note of a private banking company 
could not be termed in law a blanl-nate, nor 
could it be conſidered in any reſpect as mo- 
ney. On one occaſion, he obliged me to 
correct an indictment where | had fallen in- 
to the ſame error which I perceive here. The 
word bank-note, in legal acceptation, is ap- 
plied exclufively to the notes iflued by a bank 
conſtituted by royal charter; and l remem- 
ber well the caſe alluded to by the Dean of 
Faculty, which was determined on the fame 
principles. I am n clear few luſtzn- 
ing the objectionn?sgnnsgnυ ä we 
Lord Eftgrave. : My Lordi, I am Wi 
of che opinion that has been given by my 
honourable brother. The promiſſory note 


of a private * company is not held, 
in 


e 
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in the language of our law, to be a bank», 
note; and, therefore 1 am for ſelteiding the 
objection. | 
Lora Juſtice, Clerk... L 10 bald are are 
none of your Lordſhips of a different opi- 
nion? The Lords ag N che objec- 
tion 
[Here the vin, way . a falle key, 
a pair of curling - irons, a ſmall crow, and 
the coulter of a, plough.] I know theſe ar- 
ticles: they were all uſed in the breaking 
into the Exciſe-office. The coulter we call- 
ed Great Samuel, and the crow Little Samuel. 
When I gave the coulter o Brown through 
the rails at the Exciſe-office, he aſked ine 
if IL had Lixcle Samuel, and I ſaid that I be- 
leyed that Smith had it in his pocket. 
Lord Hailer. Andrew Ainſlie, you gave an 
account of this matter formerly before the 
Sheriff; but you have been very properly 
told by the Court, that what you ſaid there 1s 
now of no avail, and that your declarations 
are deſtroyed. You have this night, in pre- 
ſence. of the Court and the jury, given evi- 
dence againſt the priſoners at the bar. Be- 
fore you leave che Court, I deſire you to con- 
ſult your own. breaſt, whether or not you 
have ſaid any thing to the prejudice of theſe 
men ar 3 is not true: Lou bave it flill in 
N your 
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your power to correct any miſtakes you 
have made; but this opportunity will never 
recur to you. If, therefore, you are con- 
ſcious of having fad any thing*againſt the 
priſoners" contrary to truth; and if you 
leave this houſe without forming the 
Court and the jury of your having done 
ſo; you will commit a moſt heinous offence 
= the en God, and you wall be 
guilty of perjury and of murder! 
Lean of Faculty. At what hour went you 
firſt to the: Excife-office on the nightia which 
you ſay it was broke intoꝰ 
Witneſs, About 1 , an hour before 
8 o clock. 1 
Dean of - racks,” What RY was 
when you-returned the laſt, time to Smith's 
that evening? | 
Witneſs, I cannot fay bot I hide it would 
be ahout an hour from the time went firlt 
to the Exciſe· office. 
Dean o Faculty, How labs” was or at 
the Exciſe · office before Brown came to you'? 
Hint. About a quarter of an hour. 
Mr Solicitor (General, Yau have ſaid" that 
you had reſol ved to break into the Exciſe-office 
a confiderable while before you carried that 
deſign into execution, and you have told us 
en it was broke into urn a Wedenſday 


night. 
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night. Now, you will * the Court and 
the gentlemen of the jury what your reaſon 
was for fixing upon chat, night more than 
any other. = 
Witneſs. Brown and! * ſeen, in conſe 

quence of frequent obſervations, that an fe 
man. watched night about with: the other 
porter, and knowing that it was his turn to 
watch on Wedneſday night, we therefore 
fixed upon that night for carrying our de- 
ſign into execution. We knew, that there 
was uſually nobody in the office from 8 jo 
10 o'clock for the purpoſe of watching, it. 


Jobu Brown, alias Humphry Moore, * * 
time reſiding in Edinburgh, preſent prifoucr 
in the Tolbooth of Canongate, called. 433 

Mr Habt. My Lords, before this, with 
neſs, who is allo, a fſocius crininis, is cal- 
led in, 1 have to object to his being re- 
ceived as a witneſs, upon grounds which, 
1 imagine, are inſuperable. This, man, 
my Lords, was conviqed at the Old Bai- 
ley of ſtealing 21 guineas and 14 doub, 
loons; in conſequence of which, he was 
ſentenced to be tranſported, and the record of 
the, fenzence is in Court; and he was baniſh» 
ed by the Juſtices of peace for Stirliogſbire 
from the county, upon his conteſſing a theft 
committed at Falkirk. 1 ſhalt not take up 

N 2 your 
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your Lordſhips time in proving, that « man 


thus infamous is altogether inadmiſſible as a 
witneſs in any cauſe, eſpecially where life is 
concerned ; and I have no doubr that your 
Lordſhips will ſuſtain the objeftion. 

Mr Solicitor General, My Lords, In an- 
ſwer to this objection, F Rare produce his 
Majeſty's moſt gracious pardon 1 in behalf of 
this witneſs. 

Mr Wight. The production of this par- 
don, my Lords, will by no means anſwer 
the objection which I have ſtated. The in- 
famy attending the commiſſion of the crimes 
of which Brown has been convicted, is not, 
cannot be, done away by the King's pardon. 
He ſtill remains a man unworthy of credit, 
in whom the gentlemen of the j Jury can place 
no confidence. His ſituation, in ſhort, is juſt 
the ſame-as it was before the granting of the 
pardon, unleſs that rhe pardon faves him from 
the puniſhment awarded againſt his crimes. 
This doctrine is delivered by Sir George 
Mackenzie in very ſtrong terms, and it is the 
| doctrine of common ſenſe. 

- (During this time, ſome deſultory conver- 
fation took place about what was the felony 
for which Brown was ſentenced ; the Lord 
Advocate ſaying, it was only ſwindling * 

Lord Advocate, My Lords, as to the ſen- 
tence againſt os, ſuppoſed to have been 

pro- 
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pronounced by the juſtices of peace for Stir- 
lingſhire, it does not appear with certainty; 
nor do I know whether Brown; the witnels, 
be the ſame perſon who was the ſubject of 
that ſentence or not. I admit, my Lords, 
that if he had been tried by a proper court 
and convicted in conſequence of the ver- 
dit of a jury, that the objection would 
have been a very good one; but the ſentence 
of the juſtices of peace here produced, cannot 
ator; an - objection which your Lordſhips 
can fuſtain in bar of his evidence. Granting 
him to be the ſame perſon, there is here no 
trial, nor no verdict of a jury. It appears. 
that a petition was preſented for him to avoid 
the trouble of a trial; and the clerk of Court 
has moſt improperly taken down an acknows 
jedgment of his guilt. There was no occaſion 
for his accufing himſelf; it was ſufficient 
for him to ſtate that he wiſhed to avoid the 
conſequences of a trial: and therefore, my 
Lords, this ſentence can in no view of the 
matter be held to infer his actual guilt of the 
crime laid to his charge before the juſtices. 
My Lords, } admit, in the fulleſt manner, 
the effect of the firſt ſentence againſt Brown 
for the felony; but I maintain, that it 
is completely taken off by the ſubſequent 
pardon: I do not reckon myſelf obliged to 
anſwer to the general objection of /ocius cri- 

minis; 
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minis; that is fully anſwered by * practice, 


and the uniform courſe of your Lordſhips 7 


deciſions. A ſpecialty was argued in the 
Cale of Ainſlie ; but this witneſs is in a ſitua- 
tion very different. He never was charged 
with this crime, nor was he ever liable to the 
temptation. which it was alleged for the 
pannels might have influenced the former 
witneſs. My Lords, many daring robberies 
have been committed in this city; and in 
ſpite of the urmoſt vigilance of the police, 
no diſcovery could be made of the perpetra- 
tors. At length, upon the Friday after the 
robbery of the Exciſe-oftice, Mr Brown went 
to Middleton, a perſon employed by the She- 
riff, and told him ſuch circumſtances. as led 
to a diſcovery. From this, my Lords, 1 am 
bound to ſuppole, that he had repented of 
what he had done; and I conceived it to be. 
my duty. not to proſecute him, but, on the 
contrary, to make-uſe of his evidence. as a 
means, of diſcovery of the reſt of his accom- 
lices. After this, my Lords, it was found chat 
he had been convicted at the Old Bailey; I then 
applied for advice to thoſe who I thought 
wyere beſt enabled to aſſiſt me concerning 
the law of England on this ſubjet; and | 
| learned, my Lords, that the proper method to 
be followed was to apply for a pardon. / There 


is no occaſion for making a myſtery of the 
Matter; 
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matter; it was the recorder of London I did 
apply to. He is a gentleman neceffarily more 

verſant in theſe matters than any other man 
inthe kingdom. By his advice, I applied for a 

pardon, and accu gl obtained it. But, my 
Lords there was no occaſion for a pardon in 
this caſe; the witneſs, in my opinion, would 
have been Juſt as admiſſible without it. The 
ſentence by which he was condemned is to us 
entirely a foreign entence ; and, therefore, up- 
on the univerfally received principle of law, 
that Natuta non obligant extra territorium flata- . 
entis, it can be of no force with us, unleſs 
from that politeneſs, rermed comtas by the 
law, which civilized nations pay to the de- 
crees of each other: and accordingly, unleſs 
your Lordfhips ſhall zx tomitate be diſpoſed 
to give effect to the decree of a foreign os 
this objection is fuch as cannot even be liſten- 
ed to in the firſt inſtance; the crime ſaid to 
be committed by Brown having been com- 
mitted in England; and the ſentence pro- 
nounced ag inſt him being che ſentence of 
an Engliſh. court. 

My Lords, your Lordſhips in another ca- 
pacity, in the civil Court, do not as a mat- 
ter of courſe give effect to foreign (decrees. 
In every inſtance you muſt he ſatisfied that 
the decree is conſiſtent with equity and ju—- 
ſtice bete you interpone your authority. 


And 
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And this holds more particularly in ſuch. de. 
crees as infer a penalty; in which caſe in- 
deed ſome lawyers think, and my. Lord 
Kames declares himſelf to be clearly-of thac 
opinion, that no weight whatever i is attached 
to a foreign decree: | 

But, my Lords, even laying this out of 
the queſtion, his Majeſty's moſt gracious 
pardon, which 1 hold in my hand, puts an 
end to all objection at once. There is not 
indeed a clearer point, than that a pardon. 
from the King takes away the effects of any 
former ſentence, and makes the perſon- par- 
doned preciſely the ſame perſon he was be- 
fore the ſentence was pronounced againſt 
him. This queſtion muſt be judged of ac- 
| 2 15 to the law of ee and "= in 


he obtains his e. and not 10 4 
4 to reſtore his former, as, to give him 
a new credit and ca pacity. And another 
authority, my Lords, equally. reſpectable {l 
mean -Bacon's Abridgment, p. 80g.), lays 
down exactly the ſame doctrine. This, wit- 


neſs, e is and muſt be admiſſible, 
not- 
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notwithſtanding the * pronounced a- 
gainſt him. He bas a new credit and capa- 
city given him by this pardon, which en- 
ables him to be adduced as a witneſs, what- 
ever may have been his character previous to 
obtaining it. The authority of Sir George 
Mackenzie has, indeed, been ſtated as in op- 
poſition to this argument. But things have 
varied fo much ſince his days, and his opi- 
nions are frequently ſo looſe and confuſed, 
that no weight can be given to his opinion 
in oppoſition to ſuch direct and recent au- 
thorities as 1 have quoted. It is perhaps no 
great authority, my Lords; but 1 hold a 
newſpaper in my hand, from which it would 
appear that a caſe in England exactly in 
point was determined in July laſt in conſiſt- 
ency with the authorities 1 have mention- 
ed; and another caſe in the 1782 was deter- 
mined in the ſame manner. 

As to the ſentence of the juſtices of peace, 
I confeſs I was ſurpriſed, my Lords, that 
the Counſel on the other fide of the bar 
ſhonld have urged ir, when in ſo late a caſe 
as that of Brown and Wilſon in the year 
1774, your Lordſhips found that a ſentence 
of the juſtices of peace was no bar againſt 
the admiſſibility of a witneſs, nor any ſen» 
tence which proceeded without à jury. [I 


therefore fit down, my Lords, in the full 
RES con- 
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conviction that your Lordſhips will over- 
rule the objection againſt this witneſs. 
Dean of Faculty. My Lords, this caſe, fo 
far as I know, has never yet been decided 
by your Lordſhips. The witneſs is in a new 
ſituation; and in one ſo extraordinary, that 
it well deſerves yaur Lordſhips ſerious conſi- 
deration, whether he ought, in law or in com- 
mon juſtice to the pannels, to be allowed to 
give evidence. My Lord Advocate is miſtaken 
in ſaying that Mr Brown was not under the 
ſame apprehenſion with Ainſlie when he ac- 
cuſed the pannels; for I cannot conceive the: 
any man could have better ground tha 


to be afraid of the juſtice. of his country; 


and certainly no man ever ſpoke under more 
ſtrong and immediate fears of a halter. 
When he made his confeſſion he was under 
ſentence of death; at leaſt he knew well that 
he was liable to a capital conviction for not 


having tranſported himſelf conformable to 


the ſentence, at the Old Bailey. He knew 
that a pardon was neceſſary to preſerve his 
life, and that it was impoſlible for him to 
remain in ſafety without it in this country. 

The game he played therefore was very evi- 
flent : he did not accuſe Mr Brodie at firſt, 
and gave no information whatever but a- 
gainſt Smith the pannel. My Lords, was it 


unnatural for a man of his complexion in 
2 ſuch 
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ſueh circumſtances; to have recourſe, to fic- 
tion? Accordingly, whenever Mr Brodie was 
taken, a ſtrong accuſation againſt him was 
for the firſt time made by Mr Brown; and 
this pardon was the immediate conſequence. 
Let your Lordſhips reflect upon the. whole 
of this conduct; let the Jury take it into 
their moſt ſerious b and I will 
aver, that no evidence was ever offered un- 
der more ſuſpicious circumſtances. 

The effect of rhe pardon, my Lords, is 
another point; and it is one which involves 
the moſt important conſequences. 
lt is admitted on the other ſide of the 
bar, and indeed without their admiſſion it 
is in evidence, that this man John Brown 
or Humphry Moore, was ſentenced to tranſ- 
portation by the courts in England for a fe- 
lony. It is nor denied, that a ſentence of 
this nature precludes of itſelf the admiſhbi- 
hry of that perſon as a witneſs againſt whom 


it is awarded; but it is ſaid that this ſen-. 


tence is a foreign decree, to which we are 
not bound to pay any reſpett. My Lords, 
are not the courts of this country in che 
practice every day of paying reſpect to fo- 
reign decrees ? It is true, that the decrees 
of foreign courts receive effect in this coun- 
try only ex comitate. But it is nothing to me 
„ 10 5 what principle the courts here give ef- 
O 2 fect 
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fed to ſuch decrees, if effect be really given. 
And that ſuch reſpect is paid to foreign de- 
crees, unleſs where they are contrary toourown 
law, is a poſition which no man will conteſt, 
To whac purpoſe. then is it flated that this is 
the ſentence of a foreign court, unleſs it be 
ſtated at the ſame time that it is a ſentence 
which your Lordſhips would not have pro- 
nounced in the ſame circumſtances? The 
crime of which Brown was convicted is e- 
qually puniſhable in both parts of the iſland; 
and the "cles. of the ſentence following vp⸗ 
on. the crime, mult, therefore, upon the uni- 
verſal principles by which all nations are 
now guided, be the ſame in both parts of 
the iſſand alſo. The objection then, that the 
decree is foreign, cannot be liſtened to by 
your Lordſhips without overturning thoſe 
_ ſettled maxims by which your decifions, both 
in this Court and in another Court where 


all your. Lordſhips fr, are ney di, 


IT ected. ; 
But his Majeſty's pardon, it is ſaid, this par- 


don now produced to your Lordſhips, and ob- 
tained for the ſole purpoſe of endeavouring 
to enable this man to be a witneſs, has now 
placed him in the ſame ſituation as if he 
had never been condemned. My Lords, | 
have heard it ſaid that the King could make 


| a Peer, but that he could not make a Gentle- 


let. looſe perſons upon ſociety, as honeſt, as 
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man. I am ſure that he cannot make 2 rogue 
an honeſt man. This pardon, therefore, at 


the urmoſt, can only avert the puniſhment 


which follows from the ſentence. It cannot 
remove the guilt of this man, though it may 


fave his life. Can it, indeed, my Lord, be 


ſuppoſed, that this amiable prerogative, lodged 
in the hands of the King for the wiſeſt of 
purpoſes, and to be 8 by him as the fa- 
ther of his people, ſhould have the effect to 


reſpectable men, as men who may be witneſſes, 
may be jurymen, ho may decide upon your 


lives or my life to- morrow, although theſe 
very perſons were yeſterday in the Nor law, 


and the eye of reaſon, held as villains; from 


whom, no man, was fafe, conſidered as 
Veretches guilty of, and fitted to, 
the moſt abominable crimes; and 


te 
h 
every man knows them to be the ſame as 


they were, and is equally afraid of, and would 


as little truſt them as before they obtained a 
remiſſion of their crimes! My Lord Ad vo- 


Cate has talked of their obtaining a net cre- 


dit by che pardon. What is this, my Lords? 
Can it be a new credit to cheat and rob and 


plunder? Is this pardon to operate like a 


ſettlement in a banker's books, when he 
opens a new credit upon the next page after 
old ſcores are cleared? My Lords, it is im- 


poſ- 


{ mo ) 
poſſible. To ſuppoſe a pardon to have ſuch 


effects, is to ſuppoſe i it the mois nen 
of all things. 

My Lords, I am willing to allow chat this 
n ſhould have every conſequence bene- 
ficial to Mr Brown ; that he ſhould derive all 
the benefit from it which the pardon itſelf 
expreſsly declares to be competent to bim, 
and that no part of the puniſhment to which 
he was liable before this extenſion of his Ma- 
jeſty's clemency can now be inflicted on 
him: but this is very different from the pro- 
poſition, that he is a good evidence in this or 
any other cauſe; it is no part of his puniſh- 
ment that he is not allowed to ſwear away 
the life of his neighbour; on the contrary, it 
38 rather a favour to him. That he is inteſ- 
table, was never a puniſhment even before 
the pardon was granted; it is only a conſe- 
quence of the ſentence for a crime of an in- 

mous nature which fixes an indelible cha- 
racer upon him, and deſcribes him as a man 
whole teſtimony 1s worthy of no regard; and 
that character is no more removed by the 
pardon than the original truth and authen- 
tieity of the evidence upon which he was 
convicted is falſified by it; on the contrary, 
the pardon contains in itſelf the moſt unex- 
ceptionable evidence of the guilt and infamy 
of the an 8 who 1s obliged to plead it. 


Autho- 
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Authorities have been quoted on the other 
ſide of the bar, but they are not the authori- 
ties of our law. The authority of Sir George 
Mackenzie 1 is expreſsly in their teeth. This 
is the ſecond time to-day, my Lords, that I 
have heard. this reſpectable writer talked 
lightly of. I. cannot but expreſs my ſurpriſe 
at it. He was undoubtedly a man of the 
higheſt abilities, and he is our only criminal 
lawyer. I think he is the moſt intelligible 
and clear of all our writers; and I have read 
him with great profit. But his authority is 
to be held light in this matter; becauſe his 
opinion is deciſive in favour of this obj jection: 
An opinion which, though it were not deli- 
vered by ſuch high authority in our law, is 
yet ſo much in uniſon with the common rea- 
ſon and common feelings of mankind, - that 
I ſhould deem, it to require no other ſup- 
port. 
The ſentence of the Juſtices of Peace af 
Stirlingſhire, it has been ſaid, forms no ob- 
jection to the admiſſibility of this witneſs, 
becauſe it was pronounced without a jury, as 
all their ſentences are. My Lords, this 1s 
not the reaſon. + Sorry I am to ſay, that by 
a deciſion of your Lordſhips, magiſtrates of 
boroughs and ſheriffs of counties have been 
found intitled to whip and impriſon Britiſh 


ſubjects without a Jury. But will it be main- 
tained 


Bd - Hf 


tained, that perſons ſo puniſhed will not be 
accounted infamous, and their teſtimony re- 
jected? My Lords, the, reaſon why the ſen- 
rence of the Juſtices of peace was held not to 
bar the admiſſibility. of a witneſs,” was be- 
canſe they are not a court of record; and 
your Lordſhips could not be legally certified 
of what was their judgment. Could this in- 
formation have been legally obtained, the 
mama /afii would have been ſuſtained as 

ſufficient without the mia juric. A man 


ant 
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ant upon the crime of which he Randy con | 
vided.  _ 
But the matter foes not end here: 
Lords, ſappoſing that his Majeſty really hat” 
this incomprehenſible prerogative-of chang- 
ing, by a theer of parchrhent, a corrupt and 
diſhoneſt heart, and cleaning it from all its 
impurities; 1 fill maintain that it has not 
been exerciſed. Where is the clauſe in this 
pardon reſtoring Brown to his character and 
integrity? You have heard the pardon read, 
and there is no clauſe in it to that effect. He 
is ſcreened againſt puniſhment and every ef- 
fect of a profecution ; bur it would have're- 
quired a very expreſs clauſe indeed, to give 
the pardon the addirional force of removing 

the infamy of his ſeritence; and ſurely the 
warmeſt advocates for prerogative cannot de 
offended at its being faid; that the King muſt 
exerciſe that rere before ity 3 can 

be felt. | 

My Lords, I Ghall we v with” no- 
thing farther upon this ſubject, which ap- 
pears to me very clear. The ſefitence of the 
Engliſh court is no more foreign than thoſe 
to which the courts of Scotland give effect 
every day. It is ſuch à ſentence as yo¹fi 
Lordſhips would have pronounced bad che 
crime been committed in chis country. His 
Majeſty's pardon caunot, by our law, _ 
P this 
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this man from the infamy annexed, to, this 
fenrence: and common reaſon tells us, that 
it eis beyond the pewer of kings, becauſe it 
is beyond the power of man, to reinſtate a 
ank in his original integrity by their ft. 
Lord Hatles. My Lords, the Dean of Fa- 
oolty has done more for Sir George Macken- 
zie than I was ever able to do, though I ſtu- 
died him before the Dean of Faculty was 
born. Sir George Mackenzie's work on the 
eriminal law, is a medley of opinions form- 
ed from the civil, with what occurred in 
Ries own practice and geſultory obſervations 
upon them. He is exceedingly inaccurate. 
He mentions, for inſtange, an act of ſede- 
runt which has no exiſtenge; and in many 
other inſtances talks, equally looſely. With 
regard to the preſent objection, my Lords, ; it 
is clear: that the deeree is foreign. By the 
articles of Union, our own laws and forms of 
procedure are ſecured to us; and we have 
as little connection with thoſe of England as 
with the laws of Japan, being as little bound 
to obey. them, At the ſame time chere is 
always - a, comitas to foreign decrees, where 
not inconſiſtent with our own, law. Here, 
however, there is no neceſſity to enter into 
this ꝗueſtion, as the ſentence in this caſe is 
fuperſeded by the pardon. The ſentence of 
_ haſlices of peace weighs nothing with LO 
0 
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N6' ſuch ſentence ought ever to render à 
witneſs inadmiſſible; for juſtices of peace 
are always ready enssgk to baniſh a man 
who is aceuſed from their on territory: 1 
am, therefore, for ropelling the objection. 
Lori Eſtgrove. My Lords, I think this a 
matrer of very great importance I am clear 
of opinion, that it is beyond the prerogative: 
of the Crown to render a perſun capable of 
being a witneſs by granting him a — 
I know no ſuch prerogative, But, my Lords, 
the decree here is a foreign decree, and in 
judging of it we muſt conſider the law of 
the country where it was pronounced; and 
from the authorities, my Lords, which have 
been quoted, it appears that a , pardon in 
England does take off the whole conſequen- 
ces of the ſentence. And in my opinion, it 
would be highly unjuſt, that the Engliſh ſen« 
tence ſhould be allowed to militate againſt 
him exactly as it would do in England, and 
not at the ſame time to give the pardon the 
ſame effect which it would have in that 
country. The comtas due to the ſentence of 
an Engliſh court, is alſo due to the pardon, 
or to the ſentence Which an Engliſh court 
would pronounce in conſequence of that 
pardon, I cannot figure a more grievous 
punithment chan that of being held out as 


a F rer W giving teltimony in any 
i iP cauſe; 
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cauſez and if by the law. of England all the 
conſequences of a ſentence. are done away by 
his Majeſty's pardon, then this goes among 
the reſt. - Had the crime been committed, 
or the ſentence pronounced, in Scotland, I 
would have had another opinion. I do not 
ſit here, my Lords, to paſs judgment upon 
authors long ſince dead. But the ſame opi- 
nion is delivered by Dirleton which is given 
by Sir George Mackenzie; and hir authority 
will not, I ſuppoſe, be queſtioned by any 
lawyer. And 1 hold it to be the law of 
Scotland, that a pardon does not reſtore the 
perſon pardoned, ſo as to free him from the 
infamy attending his crime: But as the law 
of: England, the law of that country where 
the crime was committed, and the ſentence 
pronounced, ſays. otherwiſe, L am bound to 
repel the obj ection. II 
Lord Song held. My Lords,. 1 am ow. re- | 
pelling the objection. . It was, repelled in the 
caſe of Lord Caſtlehaven i in the State Trials. 
Lord Swinton. My Lord, this is a que- 
dio of ſo much delicacy and importance, 
that 1 could have wiſhed more time to have 
weighed what L have heard from the auen; 
ſel, than the forms of court will admit of. 
The queſtion is, Whether his; Majeſty's. 8 
deren did ſo far reſtore John Brown to the 
character and en he held before his 


conviction, 


4 
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conviction, as to make his ener admiſ- 
fable 1 in the preſent trial? | 

ln ſubſtance, my opinion concurs wick that 
of my brethren, for re , in the chr. 
cumſtances of the preſent cafe, the objection 
to the admiſſibility of the witneſs, leaving 
his credit to e conſciencey ond; od ſenſe 
of the jury. i. 

Had John Brown's MLS DATE 
upon a jury trial in Scotland, 1 „ have 
been of a different opinion. There are, in 
the u place, ſeveral texts in the Civil Law 
upon this topic, all clearly purporting, that 
a remiſſion, ſo far from reſtoring, even 
miſhed, the reputation of him whom it re- 
lieved from puniſhment. Next, our muni- 
cipal law 4s nerfectly explicit to the ſame et- 
fect. The ſtatutes of Robert l. among others 
therein debarred from giving evidence, men- 
tions con vici redeemed from juſtice. This act 
is expreſsly quoted, and laid down as law 
by Sir George Mackenzie, who is at leaft 
our moſt ancient author the criminal 
law, and chere i is no practice or deciſion to 
the contrary. 

Theſe edlen however, l do not apply 
to the preſent caſe ; for here the conviction 
and ſentence are from England: The infamy 
therefore diſabling. —— to be a. witneſs 
erilng in the law of that country, and co- 

4 1 ming 
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ming dre muſt bring its character and con? 
Arudtion and effects along with it. 
Tobſervt that one of theſe effects was the 
reſtoring a criminal pardoned to the Nate 
and character that he held previous to the 
conviction. The authorities referred to by 
Lord Advocate proves this; and in addi- 
tion to theſe, I ſhall only mention to your 
Lordſhips Mr Buller's Treatiſe on Trials, a 
book of great authority : which lays down; 
that if a perſon found guilty, on an indictment 
erjury, at common law, be pardoned by 
the king, he will be a good witneſs; becauſe 
the king has power to tale off every part of the 
paniſhment,”" As to the ſentence of the juſti- 
ces of peace of the county of Stirling, baniſh- 
ing Brown by his dwn conſent from that 
county, no ſtreſs can be laid on it; as it is 
now a ſettled point, that no ſentence of an 
inferior court, proceeding without the ver- 
dict of a jury, is ſufficient to ſet aſide any 
n from being a witneſs, © 7 
Lord Fuftice Clerk. '"My Lords, Twi not 
may ward about the ſentence of the juſtices 
of peace, nor of what would hade been the 
caſe had the crime been committed, or ſen- 
tence pronounced, in Scotland. I would 
hold the decree in England pro veritate, and 
give it effect accordingly. But, my Lords; 


if the pardon frees this marr from the penal 
5 ; . conſequences 


"54 
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conſequences of his ſentence, although I were 
to hold that it does not rehabilitate him in 
Scotland, till it leaves only the infamia facti, 
for . the infamia Juris is, eo ipſo, done away. 
And, my Lords, nothing can fer aſide a wit- 
neſs unleſs infamia, jurit. The Dean of Fa- 
culty argued this obj ection wi great inge» 
— — ; but he founded his whole argument 
on the propoſition. that an infamia facts, if it 
was capable of proof, was a ſufficient objec- 
tion to the admiſſibility of a witneſs ;. and, 
indeed, unleſs this propofition were true, his 
| whole argument falls to the ground, But, 
my Lords, this propoſition is evidently fal- 
lacious ; and I need uſe no other inſtance 
than that of Ainſlie, who, like every other 
king's evidence, admitted in the very. boſom 
of his depoſition an infamia fatti, in ſo far as 
be was concerned in the commiſſion of the 
crime charged againſt the pannels; and yet 
it was not even pretended that this was an 
objection to his admiſſibility; and your 
Lordſhips every, day allow the examination 
of witneſſes in the ſame ſituation. I am, 
therefore, clear for repelling the objection. 
The witneſs called in and ſworn. | 
Lord Fuftice Clerk. John Brown, you are 
called here to give evidence regarding a mat- 
ter in winch Mt; is ee 1 that you 
| 175 — yours» 
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ourfelf had tome concern. Fou are HOW 
rmed by the Court, that akhough you 
may have had ſuch a concern, you are in no 
danger to ſpeak the truth; becauſe, bay 
inft the priſoners'at 

the bar, you cannot be tried for the crime of 
which they are accuſed; and you will take 
notice, that whatever you may have faid a- 
gainſt theſe men, in the different declarations 
which you emitted before the Sheriff, which 
are now deſtroyed, you are now bound by 
the great oath which you have ſworn to tell 
the truth; and that if you fay any thing to 
the prejuice of theſe men that is nor true, or 
if you conceal any part of che truth, with a 


ilty of the crime of perjury, for which 
22 will be Hable to be tried by this Court, 
will comiriie 
a heinous offence in the ſight of the Almighty 
— 4 and thereby endanger your ea tr 

I. | 


85 Witneſs.” I arn acquainted with the pan- 


nels, and have been freq 


uently in — 
| with them, and with Andrew Ainſlie then | 


ſhoemaker in Edinburgh. T know that the 
General Exciſe- office in Cheſſels's buildings 
was broken into the 5th of March laft; 


\ I was mytelf one of chern that broke into it; 


and Andrew Ainſlie and the priſoners were 
alongſt 


(ing.) 


alongit with me. George Smith and I were. 
within the office, Brodie was at the door, and ; 
Andrew Ainſlie without keeping watch. 
We had reſolved three months before to 
break into it; and upon the night i in which 
the maſons walked laſt winter, Smith came 
to me and told me that he had unlocked the 
door: I accompanied him, and we went in 
together. We opened the inner door with 
a pair of toupee· irons; but none of the keys 
we had would open the caſhier's door. 
Thinking it too late to remain longer, we 
came out again 4 but we could nor Jock the 
outer door, and therefore left it unlocked, 
Laſt ſpring Ainſlie and I went to Dudding- 
non, and drank a bottle of porter in a houſe 
there: afterwards we went into a field in the 
neighbourhood, . in which there was twee 
ploughs, and carried off the coulter of one of 
them, which we hid in Saliſbury Craigs; 
On the evening of the 5th of March, whick 
was two or three days afterwards, when it 
was about dark, Ainſlie and I went out to 
Saliſbury Craigs for the coulter, and brought 
it in with us to Smith's, Smith was at 
home, but Brodie was not yet come, although 
we expected him. The hour at which we 
had agreed to meet was ſeven, but Mr Bro- 
die did not come until near eight. We were 
in n g room. 8 ſtairs when Brodie 


r joined 
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us; and we there drank ſome gin and 
Hack- cork, and eat ſome herrings.—I mean 
by black-cork Bell's beer. Mr Brodie was 
then in black ; in the preceding part of the 
day I ſaw him in white clathes. 1 do not 
remember that he had a great coat on when 
he came to us in Smith's. When he enter- 
ed the room he had a pocket- piſtol in bis 
hand, and repeated the vetſe of a ſong from 
2 play. words like © We'll turn all our lead 
into gold“,“ or ſuch like, After we were 
1 met „ it was agreed upon, that 
Anſlie ſhoald be within ha rails, Brodie 
within the outer-door, and that Smith and I 
ſhould go into the Exciſe · office. Ainſlie left 
- Smith's firſt, and in ſome time after 1 fol 


lowed: when | came to the mouth of the 


entry to Cheſſels's buildings, I met the old 

man who uſually locked ihe door, and went 
after him 1 ſaw him go home, When [ 
came back, I met Brodie in the entry, who 
told me that Smith had gone inte the office. 
L vent down the cloſe with yous * c_ 


| * . 2& "45 | 
Ex I bear the ſound, of coaches z | 

hour of attack approaches: 

Juso your atms, brave | boys, ys load.” 

15 See the ball I beld } 
let the chemiſts tbil like affes | 
Our fire their fire ſurpaſſe, 
| And turns i to gold. 
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ved the coulter from Ainſlie, . Pre” carried i 
in with me to the office, 1 found. Smith 1 
the large ourer-room, and aſſiſted him to 
force open the door of the caſhier's room 
with the coulter and a ſmall iron crow. Af- 
ter we got in, Smith, who had a dark lan- 
thorn with him, opened every Nen where he 
ſuſpected there was any money; ſome b Je 
lence, and others with keys which we found 
in the room. We continued there abou 
half an hour, and found about ſixteen pounds 
of money We heard ſome perſon come u 
ſtairs: Smith ſaid he ſuppoſed it was ten 
of the clerks going into one of the room. 
When we came down ſtairs, Brodie and Arne 
ſhe were both gone: We then came up 
the Canongate, and went acroſ it, and E. 
another ſtreet a little below: I topped iti rhe 
middle of this laſt ſtreet, pulled my greg 
coat, and gave it to Smith. I then return 
went down to the Exciſe- office door, her 
every thing ſeemed to be quiet; aftet ware 
I went to Smith's houſe, where in a. little 
1 was joined by Swith, and ſoon after= 
wards by Ainſlie. 1 did not remain there 
long, when Smith recommended it to me 
and Ainſlie to go over to Fraſer's houſe in 
the New Town; that we 'might avoid ſuſpi- 
cion ; and we went' accordingly: I does at 
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the time that Smith was making a key for 


e Exciſe office. Here the witneſs Was 
Hhown a key. That is the key he ſo made, 
and wich which he opened the door. We had 
three pair of piſtols alongſt with us, all of 
which were previouſly loaded by Smith with 


powder and ball. [Here the viſtols libelled . 


on were ſhown the witneſs J. Theſe: are a 
Pair of them; but whether that pair was, car- 
ried to the Exciſe- office by Smith or me 1 
gannot ſay ſay. I faw Mr. Brodie. have; a- piſtol 
in his hand in Smith's houſe, When Brodie 
came to Smith's firſt that night, he brought 
with him ſome ſmall keys, and a picklock 


which we all looked at. [Here the picklock 
7 . on was ſhown to the witneſs J. This 


the ſame. On Friday the 7th of March, 
the money which we got in — Exciſe- office 
was equally divided between us; and | got 
abour L. 4 to my ſhare. I ſaw all the money 


in Smith's room above ſtairs before it was 
divided; and there was two L. 5 bank-notes 


amongſt it. On Friday evening I went with 
Smith and Ainſlie to Dryſdale's in the New 
Town, and ſaw him change one of. the L. 5 
notes there, when purchaſing a ticket for 
his wife in the mail- coach. On the night 
on which we broke into the Exciſe- office 
Brodie was not ee but Smich and 1 

had 


AN 
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had crapes in our pockets; and Smith had 
likewiſe a wig, which | believe had once be- 
longed to Brodie's father. I went to William 
Middleton on Friday night the 7th of March 
laſt, and told him that I wiſhed to make'a 
diſcovery-as to'the late robberies : be carried 
me the ſame night to Mr Scott the procara- 
tor- fiſcal, and next day I was ſent into Eng- 
land. I returned on the 1 Ich of March; 

was the ſame day examined by the Sheriff 


and then for the firſt time I mentioned that 


Mr Brodie had been concerned with us “. 
Ainſlie informed Smith and I that he had 
ſeen two men come up the cloſe before he 
quitted his poſt at the Exciſe · office and went 

away. Smith carried the money which was 
found in the Exciſe- office away with him, 
and he afterwards gave it to Brodie, who 
made a fair diviſion of it on the Friday: 
On the Thurſday I did not fee hin: 
Lord Hailes, John Brown,*you have al- 
ready been told by the Court, that” you 
__ to pay no * to What was con- 
* "rained 


* It was * prada the courſe of this „ei. and 
I had otherwiſe ocoaſion to know, that there was no infor- 
mation given againſt Mr Brodie until Monday the oth, 
when the unfortunate Smith was examined. A warrant 
was immediately iſſued for apprehending him, and a ſearcht 
made, but it was too late; * had gone for London the 
preceding day. , 
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tained in your declarations before the She- 
riff; and that whatever you may have for 
merly ſaid,. you cannot; nom hurt yourſelf 
by ſpeaking the truth. I entreat you to re- 
flect on the evidence you have given this 
night; and if you are conſcious of having 
aid any thing which you ought not to have 
aid, that you may ſay ſo to the Court and 
to the Jury. It is not as vet too late; but 
if you neglect the opportunity which you 
now have, it will never rec ur to you again: 
and I earneſtly deſire you to beware of this, 
that if you — ſaid any thing this night to 
tlie prejudice of theſe men at the bar that is 
not true, and if you do not undeceive the 
Court and the Jury before you leave this 
hauſe, you will commit a: moſt heinous ſin 
againſt the God of Heaven, in whoſe pre- 
ſence you now ſtand; and you will be guily 
of perjury and of murder! 

Dean of Faculty, When you went brd to 
Mr Scott, did you ſay any thing e 
the breaking of the Exciſe- office? ; 

Witneſs. I did. 
Dean of Faculty. Who did you ſay was 
concerned with you? 

"Witneſs, George Smith, I did not wid 
tion either Brodie 6 or Ainſlie until I returned 
from England, 

Me 705 Clerk. Pray, Sir, hom do Ju 
know that to be the key with which = 
Smit 


— 


Lord, do judge of that. 


( 27 ) 
Smith opened the door of the Exciſe-office? 
you faid juſt now that you was not preſent 
when Smirh opened the door; that' ke was 
in before you arrived. 

Witneſt. I know very well chat chat DIRE, 
the 55 becauſe I knew be anade. it for that 

urpole 
P Mr Yabn Clerk. But how do ou know that 
he opened the door with that — on the 5th 
of March? 

Witneſs. 1 know bs made the key ſo far 
back as November laſt.. ' Ybu will not ſhow. 
me ſuch a key in Edinburgh: There is no 
ſmith in this city could make ſuch a key. 

Mr Jobs Clerk. That 1 is no aniſwer to wy 
queſtion. - 


Lord Yufice Clerk. devs enoutzh to a/ 


any ſenfible man. 
Me John Clerk; It is for the Jury, wy 


Dean of Faculty, Are you ſure that Mr. 


Brodie brought his piſtols to Smirh's' in the” 


afternoon ? 
' Witneſs. I am certain. 
Dean of Faculty. Did you not fay, that 


a " vs 1 = 
* 9 


* 


when he came to Smith's before eight © clock, | 


that he bad his piſtal in his hand ? | YO 
* Mitmeſ7, I did. 
52 5 F. . How could be : hire 
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left chein at *Smirh's then in the after 


noon ? 

Witneſs. 1 ad not Gay he left them there; 
he brought them there, but carried them 
away with him again. | 

Dean / Faculty. Was it theſe piſtols? FAN 
piſtols produced.] _ 

Witneſs, No, not theſe ; 1 did not ſay 
theſe, but another pair, fince the truth Wa 
be told. Do not think to rap me; you may 
make ſomething of me by fair means, but 
not by foul. 1 do not underſtand the 
meaning of being thus teized by impertinent 

ueſtions. 4 
Dean of Faculty. . The more violent the 
gentleman is, 0 much the better for mx 
client. The Jury will take notice of the man- 
ner in which he gives his evidence, _ / + 

Lord Eftgrove, My Lord, the witneſs 
ſhould be told that he ought. not to talk in 
that manner to the Counſel. 

Lord Juſtice Clerk. Mr "PI you are 
going too far; it is the duty of theſe e 


men to put queſtions to you. 


Ar. Fohn Clerk. Lou mentiondd" your 665 
Ling on a great coat when you broke into 
the Exciſe· office; pray, Sir, was that great 
coat your own, or to whom did it be- 
long ? - + IA l 34 COT _ 
"!Witngſs, It belonged to Michael Hender- 

ſon 
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ſon ſtabler in the Graſs-· market, and I car- 
ried it home to him the following night. 

Mr John Clerk. Did you not carry an 
thing to Mr Henderfon alongſt with it! '? hs 

om I did not. J 

Dean of Faculty. At what hour, Sir, did 
you go to the Exciſe- office on the night you 
have mentioned, and when did you return 
to Smith's ? | 

Witneſs, I went to the Exciſe-office about 
8 o'clock, and returned about g o'clock. 

| Lord Fuftice Clerk, John Brown, you ap- 
pear to be a clever fellow; and I hope you 
will now abandon your diſhpated courſes, 
and betake yourſelf to ſome honeſt employ- 
ment. 

Witneſs. My Lord, be aſſured my fu- 
ture life ſhall make amends for my er 
duct. 

Lord Advocate. My Lord, the evidence 
on the part of the Crown being now cloſed, 
the declarations and other writings which 
have been authenticated in the pteſenee of 
your Lordſhips fall now to be read to the ; 
Jury; but as there are ſome parts of Smith's | 
declarations which relate to matters not im- 
mediately connected with the ſubject of the 
preſent trial, I do not deſire that theſe parts 
of his declarations ſhould now be read by 
the clerk or communicated to the Jury. 

R [After 


75 


. 
27 


_ 
4 ͤ—»Ü—21—ů—2 FLT—————— Pͤ —⅛ — — 


SPEX - 
— 


430) 


_ [After ſome; converſation, this atobalu 
which did much - honour” to his Lords 
hip, was agreed to; and ſuch parts of 
the declarations as were not read in 
Court were paſted over with paper, 

that they might not be locked into 

through miſtake * NN aker ey 
were incloſed.] 


** 


The fallo wing are + fach parts of the e 


' Letters, and Scrolls, as fell under the Fans 
* deration of the Jury. 5 


DECLARATIONS or GroRGE Sur 
Wia e nee ee 1758 


Tux which day en. in preſence of 


Archibald Cockburn, Eſq; his Majeſty's ſhe- 
riff-depute of the ſhire of Edinburgh; George 
Smith grocer in Edinburgh; who being exa- 
minedandinterrogate by the Sheriff, declares, 
That it is about a year and a half ago fince 
_ Geokarkng! came to Scotland: That he w | 
R 8 
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— 4 
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never was in it before: That he was born at 
Boxford, within four 'miles of Newburgh, 
Berkſhire : That the declarant and his wife 
travelled the country of England as hawkers 
wich a horſe and a cart: That he brought a 
horſe to this country, but no cart: That when 
he firſt came to Edinburgh he put up at Mi- 
chael Henderſon's, having heard his houſe 
mentioned by travellers in England as a tra- 
veller's inn: That he was taken ill after his 
arrival in this country, and confined for a- 
bout four months in Michael Henderſon's, 
which obliged him to fend for his wife to 
this place: That he ſent for goods from 


England; which he ſold, as alſo his hotſe, in 


order to ſupport himſelf: That ſince he 
came to this country he has frequent- 
ed Clark's in the Fleſh-market Clofe, which 
is a gambling houſe, and in which houſe 
he was in vſe to meet with a variety of 
people, and among the reſt Andrew Ainſlic 
and John Brown-: That the declarant firſt got 
acquainted both with Ainſlie and Brown in 
Michael Henderſon's: That Ainſlie gave 
himſelf out for a ſhoemaker; but the decla- 
rant cannot tell of hat profeſſion Brown is: 
That the club, as it was: called, at Clark 's, as 
the declarant believes, has done little for 
theſe three months paſt: That the deelarant 
never played there to go very deep, and "was 
never ſeen to win or looſe above thirty ſhil- 
| R 2 | lings 
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lings, having: never taken more than that ſum 
in his pocket along with him; but, upon recal- 
leclion, thinks he has won above thirty ſhil- 
ling. That the declarant inclines to believe that 
John Brown has rather been unfortunate at 
the club: Declares and acknowledges, that 
the declarant took a cellar in Stevenlaw's 
cloſe. from a woman whom he now fees in 
the office: That the declarant after wards 
took Ainſlie to the ſaid woman, and told her 
tlaat this was the gentleman who was to poſ- 
ſeſs her cellar; but he does not remember of 
calling him by the name of Campbell or any 
other name: That the declarant gave the 
rent, which was ten ſhillings, to Ainſlie, who 
gave it to the woman: Declares, That the 
declarant went with Ainſlie to Mrs Clark's' 
houſe in George's ſquare, where Ainflie took 
a ſtable from that lady; but the declarant 
and Ainſlie remained in the kitchen, and nei- 
ther of them {aw Mrs Clark, as he thinks: 
That the declarant does not now recollect for 
what purpoſe. Ainſlie ſaid it was he wanted 
to rent the ſtable: That the declarant ſaw 
_ Ain/ize pay five ſhillings, or ſome ſuch ſum, as 

a. month's rent for the ſtable per advance: 
And being interrogate, What was the purpoſe 
of the vice which ſtands in the cellar of his 
houſe? declares, That he has had. that for 
theſe ſeven or eight years, and that he uſed 
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it for putting tongues into buckles, or any 
thing of that fort ; but that he has not uſed 
ir fince he came to his preſent houfe : That 
his wife intended to have ſet out this day 
on a viſit to her relations in England; and 
for that purpoſe the 'declarant took out for 
her a ticket in the mail coach at Dryſdale's, 
where he changed a Glaſgow five pound 
note, and paid for it: Declares, That the black 
dog now 1n the office belongs to a neighbour 
of alas but from the declarant' giving him 
now and then ſome bones to pick, he fre- 
quents the declarant's houſe, ang follows him 
and his wife: That the note he exchan 

at Dryſdale's the declarant has had in his 
poſſeſhon for above two months paſt : That 
he got it from a ſmuggler, and it was batter- 
ed then as*it is now. This he declares to be 
truth: and declares he cannot write. 


: - 
+ © 


(Signed), AncuvAry Cocxautn.”” 
> A 8 5 
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Alt Edinburgh,” 10th March 1780 fears, 
Tur which day compeared, in preſence of 
the Sheriff of Edinburgh George Smith, for- 
merly examined on Saturday the 8th current. 
After having ſent notice to the ſheriff that he 


wiſhed 


( 234 


wiſhed to ſpeak with him, came-to the office, 
and told the Sheriff, that he wiſhed to have 
an opportunity of making. a clean breaſt, and 
telling the truth: upon which the Sheriff in- 


formed him, that as. the Sheriff knew be ſtood 


in a very tickliſh fituation, it was his duty to 
| Fer him know, that whatever he told or diſ- 
cloſed was not to be accepted of under any 
condition or promiſe whatever that his do- 
ing ſo would operate any thing in his favours; 
and · that therefore he was at perfect freedom, 
either to ſpeak out or to hold his tongue, as 
he judged beſt: And that the faid George 
Smith having declared, that he withed to 
tell the truth, and communicate all the guilty 
ſcenes in which he had been concerned for 
ſome time paſt ſince he came to the town of 
Edinburgh, he was delired tos proceed 
And Declares, That on Wedneſday evening 
the fifth inſtant, the declarant, along with 
William Brodie, John Brown, and Andrew 
Anſlie, between the hours of eight and ten 
o'clock at night, broke into the Exciſe- office, 
and carried off from that about ſixteen pounds, 
conſiſting of two five pound notes, four guinea 
notes, one twenty-ſhilling note, and about 
ſeventeen. ſhillings and ſixpence in filver: 
That this money was divided among them, 
and Brodie received his ſhare : That Brodie 
ſirſt planned the Excile-office, and repeatedly 
EY reit 9009" 07 00300 72" nenn 
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carried the declarant there, under pretence of 
calling for Mr C—— from — , and o- 
ther people, in order to learn the ſituation 
of the place; and on one of theſe occa- 
ſions, the declarant obſerved the key af the 
outer door hung upon a nail near by it; and 
without taking it down, he clapped ſome pat- 
ty upon it, and carried away the wards: That 
Brodie took a drawing of the wards of that 
key, which the declarant thinks he has in 
his pofſeſſion: That Brodie told the declarant 
ed to get into the caſhier's deſk, and where 
the maney lay, which was in two. places; and 
in each 05 theſe places ſome money was found: 
That Brodie. came to the knowledge of theſe 
circumſtances by bejng preſent when Mr G—- 
— from , who is a connection of Bro- 
die's, drew money at t * caſhier's office: That 
when they broke into the Exciſe- office, the 
outer-door was opened by, a key which tho 
declarant had fitted from the pattern before 
mentioned: That the plan of accompliſhing 
this buſineſs was as follows y Ainſlie was ta keen 
on the outſide of the office hanging over the 
palliſadoes in the entry, with a whiſtle af 
ivroy, which was purchaſed by Brodie the 
night before; with which, if the man be- 
longing to the Exciſe came, he was ta give 
one whiſtle; and if any ſerious alarm was 
| perceived, he was to give three whiſtles, and 
then 


1 


then make the beſt of his way to the Exciſe 
gardens in the Canongate, in order to aſſiſt 
the declarant, Brodie, and Brown, to get out 
at-the back window of the hall, it being de- 
termined; in caſe of ſurpriſe, to. bolt the outer 
door on the inſide, and make the beſt of 
their way by the window: That Anſlie was 
armed only with a ſtick, which he left ſome- 
where in the court, and which ſtick was pur- 
chaſed by the declarant: That Brodie had a 
brace of - piſtols, the declarant a brace and a 
half, and Brown a brace, which the declarant 
borrowed from Michael Henderſon's: That 
theſe arms were all loaded with double balls, 
as they were determined not to be taken 
whatever ſhould be the conſequence: That 
the declarant and Brown were told 'afterwards 
by Brodie and Ainſlie, that a perſon had come 
running down the court, and gone in at the 
— and up ſtairs: That upon this Ain- 
flie had given the alarm by a whiſtle, as was 
agreed upon, and made the beſt of his way, 
but none of them in the inſide heard the 
whiſtle, at leaſt neither Brown nor the decla- 
rant did, and Brodie ſaid he did not; That 
when the. door opened, Brodie was ftanding 
behind it; and upon the perſon's running up 
ſtairs, Brodie made off: That the decla- 
rant and Brown, when in the caſhier's room, 
heard the outer- door open; but truſting to 

Brodie's 
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Brodie's being at the door, and ſtaunch, they 
did not - mind it: That the declarant and 
Brown, when coming out of the caſhier's of- 
fice, heard a perſon coming haſtily down ſtairs; 
which made them ſtop, or they muſt have 
met him: That upon this the declarant ſaid 
to Brown, Htre-muſt be treachery; get out your 
Piſtols, and cock tbem; which they did accor- 
didgly: That upon comiag to the outer-daor 
they found it ſhut; the declarant and Brown 
having ſeen the perſon that came down ftairs 
ſmack the door after him when he went a- 
way: That the declarant' and Brown went 
down into Young's ſtreet, where Brown gave 
the deelarant a fmall crow, with ſome wedges, 
and a ſhirt, as alſo a large chiſel: That the 
chiſel and the ſhirt were given to Brodie a- 
terwards with the bank-notes, the declarant': 
dark lanthorn, and two bottles which they 
had carried from the Exciſe- office, and took 
for wine: That the key with which the outer» 
door was opened, the crow, and a pair of 
curling-irons with which the outer-door of the 
caſhier's room was opened, were all hid by 
the declarant in a wall between the earthen 
mound and the north bridge; That in virtue 
of repeated obſervations, it was diſcovered 
that two men watehed the Exciſe-ofhee time 
about; and Ainſlie and Brown found out, that . 


dn eight to ten o'clock at night there were 
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commonly no man in the Exciſe- office; which 
was the reaſon of the thing being done at that 
time: That it was concerted by Brodie, in 
caſe of interruption by the man coming into 
the office before the buſineſs was accompliſh- 
ed, to conceal themſelves quietly until he was 
gone to reſt, and then to ſecure him; and they 
were, if this happened, to perſonate ſmugglers 

who came in ſearch of their property that had 
been ſeized; and the declarant had a wig of 
Brodie's father's in bis pocket in order to 
diſguiſe himſelf: That the wig and ſcarf and 
ſmall wedges were left in the ſecond arch from 
the ſouth of the north bridge: That one ſcarf 
was within the wig: That Brodie, after ha- 


ving been in the Exciſe, where he had on 


black cloaths, went home and changed them 
to his ordinary dreſs of a marbled colour 
and round hat; and Brodie told the declarant; 


3 that his ſiſter had remarked him changing his 


dreſs in ſuch a hurry, Declares, That Brodie 


brought with him tothe declarant's houſe aday 


before, as he thinks, the Fxciſe- office was rob- 
bed, a coil of ropes, new, which he either had 
in his poſſeſſion or muſt have bought, as alſo a 
ſtrong chiſel with a braſs virrol, and two 
pieces of wax-taper: That the braſs chiſel is, 
as the declarant believes, now in Brodie's ſhop 
or houſe: That the coulter with which the inner 
door of the Exciſe- office was broke open, and 
5 - twy 
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two iron wedges, were taken from a plough by 
Brown and Ainſlie near to Duddingſton, as they 
ſaid, the Friday before; and the declarant makes 
nd doubt but a black dog; Rodney, might be 
with them, which uſed to follow the declarant 
and them: That the coulter and wedges were 
left in the caſhier's office, and were concealed 
in Saliſbury craigs from the time the coulter 
was taken away to the time the Exciſ&oftice 
was broke. This he declares to be truth: 
And further declares, That the ropes brought 
by Brodie as before mentioned "are in the de- 
elarant's houſe; as alſo a vice and files, and a 
fpring-ſaw,' with which the declarant Uſed to 
make and alter keys: That the ſaw the deela- 
rant got from Brodie about five or ſix months 
ago: That the declarant before this bought a 
faw with a pair of large pincers at a hardware 
ſhop below Peter Forreſteris on the high ſtreet 
and the declarant inclines to think that Bro— 
die bought his ſaw at the ſame place: That 
in the declarant's drawer, along with the ſaid 
ſaw and files, there will alſo be found a keys 
hole ſaw, which was bought and given to the 
declarant by Brodie: This he alſo declares to 
be truth: And declares, That the declaration 
emitted by him on Saturday laſt, fo far as is 
inconſiſtent with the preſent, is not true. 


GEORGE SMITH. 
(Signed) 8 tne CockBuRN. ' 
Ne IIT, 
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A i” Edinburgh, 29th March 1788, 
- Tas which day compeared, in preſence 
of Archibald Cockburn, Eq; advocate, his 
Majeſty's Sheriff depute of the {hire of Edin- 
burgh, George Smith, pretent priſoner in the 
tolbooth of Edinburgh, who being examined, 
declares, That the ſmall erow, che falſe key, and 
the curling: tongs, now ſhown to bim, are the 
ſame that were found by the declarant, Wil- 
iam Middleton, A. Williamfon, and J. Mur- 
ray, in an old dyke, on the 16th inſtant, 


and the label annezed to them is ſigned by 


the declarant as relative hereto, of this date. 


Declares, That the ſaid crow was carried to 


the Exciſe- office for the purpoſe of opening 
the-deſks in the caſhier's room : That che 
ſaid falſe- key is the one that opened the 
outer- door of the xciſe, and the curling- 
tongs were ſquared at the point by the de- 


clarant, and taken to the bxeiſe for the pur- 


poſe of opening the fpring- latch of the outer- 


door of the caſhier's room, which it did: And 


being ſhown à coulter and two wedges; de- 
clares, That he believes they nre the ſame that 
were nſed in forcing open the inner- door of 
the caſhier's room in the Exciſe, and were left 
there; and being alſo ſhown a ſpur wich the 


upper - leather at it, declares, 1 hat 1 it belongs 
to 


{ wn 


to William Brodie; and the declarant tore 
the end of the leather, in order that it might 
appear, when found, to have dropped from 
the foot by its being torn by accident by the 
buckle : That Brodie brought! che (aid ſpur 
to the declarant's houſe; and from thener 
it was taken to the Fxciſe- office, on purpoſe 
rhat it might be left there, to make it be be- 
heved it had been done by ſome perſons on 
horſeback : That the ſpur was” left in the 
Exciſe-office by John Brown, as the decla- 
rant was told by him upon the declarant's 
queſtioning him if he had done it; and the 
label annexed to the ſpur is figned by che 
declarant as relative — of chis date. 
And being thown a parcel of ropes, which 
the declarant is now told were found in his 
houſe, declares; That the declarant has no 
doube but they are che ſame ropes which 
were brought to the declarant's houſe by 
Brodie; and, after being knotted inte a 
ladder, were carried to ch Exciſe by the de- 
clarant, brought from thenee by him, and 
unknotted again in the declarant's houſe; in 
which caſe he now ſees they are. Alnid be- 
ing ſhown a picklock which the declarant is 
intormed was found in William Brodie's 
counting- room in the ſhop, declares, That 
it is the ſame which William Brodie gave to 
the declarant in bis own houſe before they 


a 


went to the Exciſe, and which Brodie wants 


ed to faſten with ſome nails, as the handle 
of it went round when the picklock was 
much preſſed. Declares, That the deela- 
Fant carried that picklock to the Exciſe- of- 
ice; and after hy had left it, it was res 
turned by the — to Brodie when un- 
der the arch of the North Bridge, where 
Brodie s father's wig, the ſcarf, and wedges, 
were lefc as mentioned in his declaration 
of the loth inſtant; and the label anne 
ed to | the ſaid; picklock is ſigned by the de- 
clarant as relative hereto, of this date. 
And. being ſhown a black caſe with a lid to 


it, the caſe full of potty, declares, That it 


was found, as the declarant thinks, in Mr 
Brodie's drawers by the declarant and Geo. 
Williamſon, on Monday the 10th inſtant: 
That the declarant had often ſeen the faid 
caſe with potty in it before in Brodie's-poſ- 
ſeſſion, when in the declarant's houſe ;j and 
the declarant, approved of Brodie's keeping 
the potty. in a caſe, as the lid prevented the 
impreſſion of a key, when taken, from be- 
ing defaced; and the ſaid caſe and potty 
having now ua label annexed to it, the ſame 
is ſigned by che declarant as relative hereto, 


of chis date. And being ſhown a L. 5 note, 


declares, That it is the ſame L. 5 note which 
the fleclarant carried to Dryſdale's and chan- 
ged 


tus) 


ged there, to purchaſe his wife a ticket in 
the Newcaſtle ſtage: That the declarant be- 
lieves it to be one of the L. 5 notes taken 
from the Exciſe-office, they being both of 
the Glaſgow Bank but the other I. 5 note 
was not ornamented with the ſame colour 
with the one now ſhown to him: That the 
notes were paſted on the back by Brodie; 
and the one now produced is ſigned by the 
declarant as relative hereto, of this date. 
And being ſhown a parcel of keys, declares, 
That hey. are the ſame which' were pointed 
out by the declarant, concealed in Saliſbury- 
craigs, on the 17th. inſtant, to William Mid- 
dleton, Alexander Williamſon, and James 
Murray; and the label annexed to them is 
ſigned by the declarant as relative hereto, 
of this date. Declares, That the heads and 
ſtalks of two keys in the ſaid parcel were 
cut from old keys by Brodie, and were in- 
tended to be finiſhed for the purpoſe of open- 
ing the ſpring- latch of the outer- door of the 
caſhier's room in the Exciſe- office. All which 
is truth, &. 
3 * Gigned) Gzonoe 82117: 
AR. COCKBURN, 


ww. 


Wt 


. I „ _— Pm 
— = 
: — * 2 — — _ 


( 144 ) 


. 
s 
* * 4 
* * T & 1 7 


| 4 Edinburgh, 17th July 1788. 

Tue which day compeared, in preſence of 
the {heriff-ſubſtitute of the {hire of Edin- 
burgh, George Smith late grocer, Cowgate, 
now priſoner in the tolbooth of Edinburgh; 
who being examined and interrogate, de- 
clares, That on the 1oth of March laſt, the 
declarant was carried to Mr Brodie's yard and 
work - ſhop by Alexander and George Wil- 
liamſons, in order to point out a place where 


It was ſuppoſed ſome falſe keys which Mr 
Brodie bad were hid: That in the under 


work-ſhop, and in the bottom of a vent which 
was uſed as a fire-place for melting the glew, 
the declarant, when digging for the falſe 
keys, found, a little under ground, a pair of 
piſtols wrapped in a piece of green cloth, 

which the ſaid Alexander and George Wil- 
liamſon took into cuſtody, and lodged in the 
Sheriff-clerk's office: That the declarant faw 


the faid piſtols and piece of green cloth ye- 


ſterday in the ðheriff- clerk's office, and knew 
them to be the fame that were found as a- 


bove; and the reaſon of the declarant's know - 


ing them was, that he had theſe piſtols in 
loan from Mr Frodie for a conſiderable time; 


and the declarant had the ſaid piſtols with 


him 
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him when the Exciſe-office was broke into 
on the evening of the' 5th of March laſt. 
Declares, That the ſame evening after break- 
ing into the Exciſe-office, the declarant de- 
livered the piſtols to Mr Brodie, being afraid 
of taking them to rhe declarant's' houſe in 
caſe of a ſearch. This he mes to be 
truth, 
| (Signed) GEORGE gurrn. | 
JohN STEWART, Sh. 8005 


DECLARATION or WILLIAM BRODIE. 


At Edinburgh, this 17th July 1788. 

THE which day compeared, in preſence of 
Archibald Cockburn, Eſq; advocate, his Ma- 
jeſty's ſherift-depute of the ſheriffdom of E- 
dinburgh, William Brodie wright and ca- 
binet-maker in Edinburgh; who being ex- 
amined and interrogated by the Sheriff, de- 
clares, That he does not at preſent recollect 
the name of the veſſel in which the declarant 
went from the river Thames co Holland in 
the month of April laſt; that is, in which he 
arrived at Holland in April laſt: That before 


he left the veſſel, be ſome letters, at 
preſent 
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preſent he does not recollect the number, 
written by himſelf, to one Geddes a paſſen- 
ger on board the veſſel; And being ſhown a 


letter directed to Michael Henderſon, ſigned 


W. B. dated ' Thurſday the 1oth April laſt, 
declares, That he cannot fay that the letter 
was not wrote by him, and given to Geddes. 
And being interrogated, If one of the letters 
given to Geddes was not directed to Mr Mat- 
thew Sheriff upholſterer in Edinburgh, and 
figned John Dixon, dated Fluſhing, Tueſday 
the 8th of April 1788? declares, That the 
declarant cannot give any poſitive anſwer. to 
that queſtion; and he does not ſuppoſe he 
would have ſigned any letter at that time by 
the name of John Dixon, eſpecially as he had 
wrote other letters at the lame time, and gi- 
ven them to Geddes, ſigned by his initials 
W. B. Declares, That the ++" rx when 
taken into cuſtody at Amſterdam on the 26th 
of June aft, went by the name of John Pix- 
on. Detlares; That the declarant firſt be- 
came acquainted with George Smith iu Mi- 
chael Henderſon's a long while ago, when 


Smith was indiſpoſed and bedfaſt there: That 
the declarant has been in George Smith's 


houſe in the Cowgate. And being interro- 
ate, declares, That he cannot ſay poſitively 
whether he was in Smith's houſe any day of 


| the week! before the declarant left Edinburgh, 


4" which 
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which, to the beſt of the deolarant's tecol- 


jection, he did upon the gth of March laſt 


and upon a Sunday, as he thinks. Derlares, 
That having received a meſſage, that ſome 


perfon in the jail of Edinburgh. wanted to 


ſee him, he went there, and found it was ei- 


ther Smith or Ainſlie who had been enquir- 
ing for him; but the deelarant, wken going 
there, was told by the keeper, that neither 


Smith nor Ainſlie could be ſeen; and that 
this was the night preceding his departure 
from Edinburgb. Being interrogated, If re- 
ports had not been going of the Exciſe · office 
having been broke into the week before the 
declarant left Edinburgh, if he the declarant 


would have taken that ſtep? declares,. That, 


ic was not in conſequence of that report that, 


he left Edinburgh; but that the declarant 
being acquainted with Smith. and Ainſlie, 


then in cuſtody, did not know what they 
might be induced to ſay to his prejudice, was 
the cauſe of his going away. Declares, That 
the declarant has frequently been in com- 
pany with John Brown alias Humphry 
Moore, as is reported to be his real name; 
Andrew Ainſlie, and George Smith, and drank 
with chem, And being ſhown three letters, 
onedated Thurſday — Aptil 1788, directed 
to Mr Michael — Graſs- market, 
ſigned W. B. another dated Fluſhing, Tueſ- 
po day 
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day 8th April 1788, directed to Mr Matthew 
Sheriff upholſterer in Edinburgh, and ſigned 
John Dixon, another dated Thurſday, 2oth 
April 1788, directed to Mrs Ann Grant, 


Cant's cloſs, Edinburgh, ſigned W. B.—and 


deſired to ſay, Whether or not the ſaid three 
letters are not holograph of the declarant ? 
declares, That he does not incline to give any 
poſitive anſwer, the appearance of writing 
varies ſo much. This he declares to be 
truth. 
| Gigned) WILLI. BroDIE. 

40 ARCH, COCKBURNEF, 


L In giving a faithful narrative of what paſſed upon the 
trial, I could not with propriety here inſert thoſe parts of 
the declarations which I have fuppreſſed. I might no 
doubt have annexed them by way of anecdote; but I am 
perſuaded that few of m 9 will regret that I bave 
not indulged their e fo. in this particular, when I in- 
form them that I could not have done fo without adding” 
to the undeferved ſufferings of many reſpectable indi- 
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Corr LETTER addreſſed to Mr Wlarrunv 
OHERIFEF, f 


Fluſhing, Tueſday 8h April 1788. 


12 o'clock forenoon, 
My Dear Friend, 


SUNDAY the 2 3d I went on board a high 
for Leith, but by a private bargain with the 
captain was to be landed at Oſtend. I have 
been on board ever fince the 23d. Moſt of 
the time we lay a-ground a little below 
Graveſend, owing to thick weather and croſs 
wind. We are obliged to land here; but 
this afternoon I will ſet off by water for Bru- 
ges, and then for Oſtend (ſo I begin my 
travels where moſt gentlemen leave them off), 
where [I ſhall remain for ſome time at leaſt, 
until I hear from Mr - and indeed I. 
will require three weeks to recruit, for 1 have 
ſuffered more from my ſore throat than ſuf- 
ficient to depreſs the ſpirits of moſt men 
there was for twenty days I did not eat ten 
ounce of ſolid meat; but, thank God, I am 
now in a fair way. My ſtock is ſeven gui- 
neas, but by I reach Oſtend will be reduced 
to. leſs than ſix. My wardrope is all on my 
back, excepting two check ſhirts, and two 


white ones ; one of them an old rag I had 
| | from 
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from my couſin ———, with an. old hat 
(which 1 left behind), my coat, an old blue 
one, out at arms and elbows, I alſo had from 
him, with an old ſtript waiſtcoat, and a pair 
of good boots. Perhaps my couſin — 
judged right, that old things were beſt for 
my purpoſe :-—Howevet, no reflections ; he 
is my couſin, and a good prudent lad, and 
ſhowed great anxiety for my fafety,—rather 
too anxious; for he would not let me rake 
my black coat with me, nor Mr ——'s greac 
coat, which makes me the worſe off at pre- 
ſent: but I could not extract one guinea from 
him, although he owes me L. 24 for three 
years paſt. He turned me over to Mr , 
who ſupplied me with twelve guineas. He 
is a gentleman l owe much to; I with TI 
may ever have it in my power to ſhow my 
gratitude to him and Mr ———. Had 
—— been in my place, and me in his, 
my purſe, my credit, and my wardrobe,—my”/ 
all ſhould have been at his diſpoſal. Hows 
ever, let not this go farther, leſt it ſhould have 
an appearance of reflection upon a worthy 
man z he cannot help his natural temper. 

1 would have wrote to Mr —— ; but for 
certain reaſons I believe it is not proper at 
preſent: Pleaſe to communicate this to him 
and '| beg that every thing may be ſent to 
me that you, Mr ——, and my ———, may 

c 
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think uſeful to me, either in wearing appz» - 
rel, tools, or even a ſmall aſſortment of braſs 
and iron work. Pleaſe ſend my quadrant 
and ſpirit level; they lie in the triangular 
box in my old bed room; my braſs-caſed 
meaſuring- line and three- foot rule; my 
ſilver ſtock-buckle—it is in the locker of my 
cheſt; and my ſtocks, they will fave my 
neck-cloths. If my —— pleaſe to ſend me 
ſome hand-towels, they will be ſerviceable 
to me, whether 1 keep a houſe or a room. 

1 moſt earneſtly beg of Mr —— that my 
remittances be as liberal as poſſible, for with 
out money | can make but a poor ſhift; for 
you mult think my days for hard labour are 
near expiring, although with my conſtitution 
I may be able to carry on buſineſs for m— 
years, and perhaps with ſucceſs. 

L have not yet received the trunk with my 
ſhirts and ſtockings, but will write Mr —— 
to forward it to Oſtend, where I will be 
under the neceſſity of buying ſome things; 
and i hope, by the time t come to New 
York, I will have ſome things waiting me 
there. - Whether it -is-beſt to ſend them by 
the Clyde or Thames, you and Mr ——— 
will judge beſt; and + hope to have a long 
letter from each of you, and one from my 
— ——, and yours will include your 
: they may be put in with my _— 

an 
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and any other letters my friends are pleaſed 
to ſend. Direct for Mr John Dixon, to the 
care of the Rev. Mr at New 
Vork. I am not ſure of ſettling there, but 
will make for it as ſoon as I can. I have no 
more time; the boat juſt going off for Bru- 
ges or Oſtend. I am, dear Sir, yours for- 


ever, 
(Signed) Joan Dixon. 


Let my name and deſtination be a pro- 
found ſecret, for fear of bad conſe- 
| quences. 


(Addreſſed) Mr Matthew Sheri iff, Upho Here, 
re 


Corr LETTER addreſſed to Mr MicHAEL 
HENDERSON. 


Thurſday, 2 April 1788. 
Dear Michael, 


I EMBRACE this opportunity of writing 
you; and I make no doubt but it will give 
you, Mrs Henderſon, and a few others, ſatis- 
faction to hear that I am well. Were I to 
write you all that has happened to me, and 


the hair-breadth eſcapes I made from a well- 
| {centres 
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ſcented pack of blood- bounds, 1 it would make 
a ſmall volume. | 

left Edinburgh Sunday gth, and nie: 

in London on Wedneſday the 12th, where I 


remained ſnug and ſafe in the houſe of an dd 


female friend until Sunday 23d March 
(whoſe care for me I ſhall never forget, and 
only wiſh I may ever have it in my power to 
reward her ſufficiently), within 500 yards of 
Bow-Street. 1 did not keep the houſe all this 
time; but ſo altered, excepting the ſcar under 
my eye, I think you could not have rapt 
(wore) to me. I ſaw Mr Williamſon twice; 
but although countrymen commonly ſhake 
hands when they meet from home, yet I did 
not chooſe to make ſo free with him, not- 
withſtanding: he brought a letter to me. He 
is a clever man, and I give him credit for his 
conduct. My female gave me great uneaſinèſs 
by introducing a flaſh man (Higενν⁰πνννjäan) to 
me; but ſhe aſſured me he was a true man, and 
he proved himſelf ſo, notwithſtanding the 
great reward, and was uſeful to me. I ſaw 
my picture ſix hours before exhibited to pub- 
lic view; and my intelligence of what was 
doing at Bow - Street office was as good as ever 
I had in Edinburgh. I left London on Sun- 
day 234 March; and from that day to this 
preſent moment that I am now writing, have 
lived on board a ſhip; which life agrees vaſt- 

U ly 


({ 154 )) 


ly ell with me. It is impoſſible for me at 
preſent to give you my addreſs; but 1 beg 
you, will write me, or dictate a letter to 
Tom; and let it be a very long one, giving 
me an account of what is likely to become 
of poor Ainſlie, Smith and his wife. I hope 
that neither you nor any of your connections 
have been innocently involved by thoſe un- 
fortunate men, or by that deſigning villain 
Brown. I make no doubt but he is now in 
high favour with Mr Cockburn; for I can 
ſee ſome ſtrokes of his pencil in my portrait. 
May God forgive him for all his crimes and 
FalGhoods.. I hope in a ſhort time to be in 
Edinburgh, and confute perſonally many 
falſe aſperſions made againſt me by him and 
others. Write me how the main went; how 
you came on in it; if my black cock fought 
and gained, &c. &c. As | can give you no 
direction how to write me, you'll pleaſe ſeal 
your letter, give it to Robert Smith, and he 
will deliver it to my ——, who will take 
care that it be conveyed: ſafe to me, where 
ever I may; happen to be at the time; for I 
will give ſuch directions that every thing 
that is ſent me ſhall be forwarded from place 
to place until it come to my hand. 1 have 
lived now. eighteen days on board of ſhip, 
and in good health and fpirns, although very 
bad when 1 came on board, having my 
| : tongue 
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tongue and throat in one ulcer, not a bit of 
{kin upon either; and the medicines I took 
in my friend's, and by her direction (for ſhe 
is one of experience), Joſt beginning to ope- 
rate; but I found it neceſſary at all events to 
remove, ſo I underwent a complete ſalivation 
on board ſhip. During all my trials ſince I 
left Edinburgh, my ſpirits nor my preſence 
of mind never once forſook me, for which 
I have reaſon to be thankful. My beſt com- 
pliments to Mrs Henderſon; and I will or- 
der payment-of the two guineas as ſoon as 
have accounts from the gentleman 1 have in- 
truſted with my affairs. Let her not be 
anxious about it; for if I hve: it ſhalt be 


paid, | | 


Dear Michael, 


I am. very uneaſy on account vY Mrs 
Grant and my three children by her.—They 
will miſs me more than any other in Scot- 
land, —May. God, in his infinite goodneſs, 
ſtir up ſome friendly aid for their ſupport; 
for it is not in my power at preſent to give 
them the ſmalleſt aſſiſtance: Yet i think they 
will not abſolutely flarve in a Chriſtian land, 
where their father once had friends, and * 
was always liberal to the diſtreſſed. A 

U 2 I beg 
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I beg you'll order the incloſed to be deli- 


vered into her own hand: and I will take it 


kind if Mrs Henderſon will ſend for her, and 


give her good advice. I with the maybe e- 


nabled to keep the little furniture ſhe has to- 


gether. I think ſhe ſhould endeavour to get 
her youngeſt daughter ſent to Aberdeen 
to her friends, where ſhe will be well brought 
up; and 1 will order an yearly board to be 
paid for her, perhaps L. 6 per annum: It will 
be an eaſe to Mrs Grant, and better for the 


child. My eldeſt daughter ——— {ſhould be 


put apprentice to the milliner or mantua- 
making buſineſs; but I with the could learn 
a little writing and arithmetic firſt. I wiſh 


- to God ſome of my friends would take ſome 
charge of 


-: She is a fine ſenſible girl, 
conſidering the little opportunity ſhe has had 


for improvement. I have been now eighteen 


days on board, and expect to land ſomewhere 
to-morrow. The {hip rolls a good deal, and 
it is with ſome” ditfoulty J get this wrote; 
and my paper being exhauſted,” I ſhall con- 


clude this epiſtle. Pleaſe make my compli- 


ments to Mr Clark and a few other friends, 
and, in particular, to Mr Balmano, and ac- 
quaint him I glimed the fcrive (burned the 
letter) 1 had of him: He is a gentleman [I 
have a great regard for. Pray do not for- 


ed 
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get writing me a long letter. I am, dear 


ichael, for ever Vours. 
(Signed) W. B. 


n a0. not ſhow chis feroll tg any but 
your wile. 


(Addreſſed) Mr Michatl Abe Crife- 
| market, Stabler, * 


UNSIGNED SCROLL of arri marked 
No. an 


My Dear Sir, 
By ſhort inſtructions ſent me when Lleſt 
London, which 1 think are drawn up in my 
coufin's hand, I was forbid writing to any 
one in Britain, Mr W excepted, for a 
year or two. But this order, if neceſſary, I 
find it not eaſy; for me to comply with, for 
I muſt correſpond with my friends in What 
ever part of the globe J am, if they will da 
ſo with me, and write them when an oppor- 
tunity offers. I have gone through much in 
every ſenſe of the word, J. D. and M. 
| wrote Mr W from this the 12th 
current, and I received an anſwer the 18th, 
and wrote- again the 23d current; and upon 
en 
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receiving his next, I hope to be enabled to 
embark in the firſt ſhip for America, to 
whatever port the is re, which will pro- 
bably be Charleſtown, South Carolina, as 
there is a ſhip lying to for that port; and 
notwithſtanding the climate is very hot, and 
not ſo ſalutary to Britiſh conſtitutions, eſpe- 
cially. at the time I, will arrive, which will 
9 the dog- -days, I wall ſettle there, if 
I can do better than in Philadelphia or 
New York ; longevity to me is now no ob- 
ſpect; but at any rate I will be at New 
York, and hope to find there letters, and if 
poſlible ſome clothes and tools, otherwiſe 1 
will be badly off indeed, It grieves me ta 
hear my creditors are ſo rigorous haſty; but 
well pleaſed on hearing the deed and convey- 
ance had the propet eff: I hope all my credi- 
tors will be paid, and a reverſion; which can 
be no object to the crown. Were an applica- 
tion made, perhaps it might be a means either 
of quieting or getting eaſier thro' the threat- 
ened ſuit with the crown. But this 18 only my 
idea; at any rate, if my cloaths and tools 
muſt go to ſale, a proper aſſortment of tools 
put into my beſt cheſt, might be put up into 
one lot, and my wearing apparel and linens in 
another lot; they are worth more to me than 
any one; and | think few in Edinburgh will 
wy for them if known they are * 
r 
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for me: but it any one bid Ant value, if | 
God's name let them have them; otherwiſe l 
I hope they will be bought for me. I with 
it were poſſible for me to know before 1 left 
this, if 1 might expect them ar New Yotk; 
if otherwiſe, I will be under an abſolate nes 
ceſſity of laying out what little money may 
remain after paying my paſſage and clearing 

my board and lodging here, to my laſt fhil- 
ling, on buying a few neceſſaries, otherwiſe 
I will land almoſt naked; and if poſſible to 
reach a few tools tools are | = 

Both of which I am informed are 
cent, dearer in America than here. I received 
from Mr W in all L.12, 16s. and he 
would pay ſomething for three days I flept” 
in „ though I am at preſent, 
thied guineas in debt to my landlord; aud 
not a ſtiver in my pocket for four days paſt, 
This 1s the dearett place I was ever in. 

I beg 1 may hear from you when at New 
York ; 5130 if directed to Mr John Dixon 
the care of the Reverend Dr „Iwill 
certainly receive it (as 1 know no other 
name there to deſire you direct it to), for I 
will certainly call there, whatever patt l land 
or ſettle, in expectation of letters, &c. and 
in particular a bug one from you; in which 
pleafe anſwer the following queſtions with- 


out reſerve, I am 6 to hear the 
worſt. 
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orſt. How does my dear —— keep their 
nt e how did they ſtand, it? Where does 
* live ? 1 hope there is no 
* in Wen friendſhip to my 
dear ! How is Mr and Mrs ne 
and Mr „ whom am for ever 
much obliged for ſettling my paſſage; It was 
a deep cut; but the more am 1 obliged to 
Him, and never ſhall forget it: He is a feel-, 
ing and generous gentleman; I am ſorry L 
cannot ſay ſo much of my couſin, —<——, 
although he too was anxious for my off-go- 
ing. How does my uncle and Mrs 
keep their health? from his conduct and re- 
peated expreſſions, | never had much reaſon 
to expect any thing from him; but now far 
leſs, although I be more needful. 1 believe: 
few at my age ever went out more ſo; at 
preſent J am deſtitute of every thing; 1 can 
put every article | have upon my back and 
in my pocket. How does „and 
her ſon's family? Who were the moſt for- 
ward of my creditors to attach! bi, How does | 
my affairs turn out, r 
— is employed, has been active 
and attentive. | 
he may be uſeful, And any news or 3 
tions relating to my friends that. may have 
happened. What has been done, or likely to 
a = with the two unfortunate men 
Smith 


- _ - 


\ 
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Smith and Ainſley, and the greater villiin 
John Brown alias Humphry Moore. Was 
John Murray, alias Jack Taſker, brought 
from England? Whatever ie men may ſay, 
I had no hand in any of their depredations 
excepting the laſt ; which I ſhall ever repent, 
and the keeping ſuch company ; although I 
doubt not but all will be laid for me. But 
let me drop this dreadful ſubject. | 


UNSIGNED SCROLL of a La TEX marked 
No. II. | 


Does Mr - — ſtand his bargain? Is 
any of my late property ſold ? Who is ma- 
king out my accounts ? Has — 
been uſeful and active in my affairs; he is 
double, and would need looking after. Per- 
haps in caurſe of making out and ſettling 
my accounts, ſome queſtions may occur 
that I may ſolve; if there is any ſuch, pleaſe 
write them down, and 1 will anſwer them 
in courſe. Has any ſettlement taken place 
with Mr ————? I am afraid my affairs 
will be a laborious taſk. to you, but 1 hope 
all my creditors will be — and a rever- 
ſion. If all my moveables are not yet ſold, I 
beg my clothes and linen, a ſer, of my uſeful 


tools, may be preſerved for me; they are 
X worth 
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worth more to me than another. I wrote 
more fully ſome time ago to Mr W-—— on 
this head, and alſo Mr the 8th A- 
pril; but 1 know not if he received it: pray 
let me know if he did, and how he ſtands. 
affected towards me. Whatever be his ſenti- 
ments, I ſhall always eſteem him and regard 
him as my brother; but ſhall never write 


another friend until I hear from you, and 
have your opinion how they will take it. 


Pray, did Captain Dent ever make any diſ- 
covery who | was when he arrived at Leith? 


[On the other fide of the ſame piece of pa- 
per is wrote as follows.) 


'PrAy write me what is become of Ann 
Grant? and how is her children diſpoſed of 
— is ſenfible clever girl, conſidering 


| the little opportunity ſhe has had of impro- 


ving. My dear little ——— will be, if 1 
can judge, a braveand bardy boy; — — 18 
her mother's picture, and too young 50 form 


any opinion of. 


What has become of Jean Watt v he is a 
devil. can form no opinion of , or 


his young brother; but pray write me 


how they are diſpoſed of. If you pleaſe, 
write me what is become of the two u 


bs 5 men, Smith and his wife and Ainſlie. Is 


theif 
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cheir trials Cuüme ond duc tlie 
Brown aliar Humphry Moore. 


greater villain 
| ſhall ever 


repenit keeping ſuch company; and whatever 


they may allege, I had no direct concern in 
any of their depredations, excepting the laſt fa 


tal one, by which 1 loſt ten pound in caſh ;\ 
but I doubt not all will be laid to my charge; 


OI IN EXCULPATION: | 


Matthew $ beriff, u pholſterer i in Edinburgh, 


called in. 

Lord Advocate. My Lords, this gentlematt 
is the brother-in-law of the priſoner, and 
therefore is certainly a very improper wit- 
neſs. I am at all times very averſe to objecł 
to a witneſs adduced for a pannel; but I 
thought it my duty to mention the fact to 
your Lordſhips, and to leave'it with you to 
determine whether or not this  gentleman's 
eviderice ought to be received. 
Me Wight. My Lords, this is the firſt 
time I have ever card that a brother: in la 


is not A competent witneſs in a criminal 
X 2 trial. 


( 264, ) 
trial. This gentleman, being brother-in-law 


to the pannel is a circumſtance which may, 
and which perhaps ought, to. be attended 
to; but it is ſurely no objection to his ad- 
miſhbility. 

Lord Juſtice Clerk, What do you mean to 
prove by this witneſs? ? 

Mr Wight. My Lord, I mean to prove 
that he was in company with the priſoner 
until about eight o'clock of that night on 
which the robbery is ſaid to have been com- 
mitted. _ 

Lord Juſtice Clerk. You may call him in. 
The circumſtance of his being brother in- 
law to the pannel will no doubt go a great 
length to diſcredit his teſtimony, in ſo far as 
it may be contradictory of other evidence: 
but this will fall to be confilered by the Jury 
when they come to judge of the proof DEE 
by both parties. 

[The witneſs was then called in and 
worn. ] . 
Hine. 1 know that the priſoner left 
Edinburgh in March laſt; and 1: think it 
was on the Sunday after the Exciſe · office 
was broke into. 1 dined with him on the 
Wedneſday preceding; and 1 was in his 
houſe from dinner until within a few mi- 
-nutes of eight at night. There was in com- 
pany a ſtranger gentleman whoſe name I 
do not know, the priſoner's two ſiſters, and 

an 
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an old lady his aunt. We drank t 
from dinner to tea, which I think was 
brought in about fix o'clock ; and then the 
ſtranger gentleman went away. We ſat in 
the ſame room all the while I was there. 
Before l came away, Mr Brodie preſſed me 
to ſtay ſupper with him; but 1 declined his 
invitation, ſaying J was engaged. I went 
directly from his houſe to my own houſe in 

St James's Square, Mr Brodie+dined with 
me next day, and remained with me until 
eleven o'clock at night. 

Lord Advocate, What was the gentleman's g 
name who was in company with you? 

Witneſs. I do not know. I do not remem- 
ber his name. 

Lord Advocate. Did you not hear his name 
mentioned? 

Witneſs, 1 may perhaps have heard him 
named while at table with him ; but as he 
went away early in the evening, and as I had 
no reaſon at the time to pay any particular 
attention to his name, it has eſcaped me. 

Lord Advocate, When did you fit down 
to dinner? Are you ſure Mr Brodie did not 
leave the room from dinner until you parted 
with him? 

Witneſs. We fat down to inter about 
three o'clock; and I am certain Mr Brodie 
did not leave the room. 

Lord Advocate, Did you on your way 

home 
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home hear any clock ſtrike or bell ring? ot 
how do you know that it was preciſely a few 
minutes "From. eight 0 clock when you left 
Mr Brodie? 

. Witneſs. 1 do not ne uber to have heard 
any clock ſtrike or bell ring on my way home; 
but I had a clock in my houſe and a watch 
in my pocket. I am furs that | reached my 
own houſe within a few minutes of eight, 
either before or after it; and I had occaſion 
to temarłk the hour from his being ſo imme- 
diately after accuſed of having that night 
broke into the Exciſe - office; a thing which 
ve not chen, * or or 1 do not YE be- 

eve, | 


Jaan Watt, reſidenter in ibberion' 5 Wynd, 
called! in ad ſworn. _ 

Lord Advocate. I wiſh to know from this 
woman whether or not 1 is married. Are 
you married? HIM 

MWitneft. No; I am not b married. {The exa- 
mination was then allowed to proceed. On 
Wedneſday the 5th of March laſt, che pri- 
ſoner William Brodie came to my houſe juſt 
at the time the eight o'clock bell was 'ring- 
ing, and he remained in it until a little be- 
fore nine o'elock next morning; and he 
complained that night of being mas id 
png with a fore 9 1 


ford 


( 167 } 


Lord Advocate. How do you recollect that 
it was Wedneſday night more chan any other 
night of that week ? 

Witneſs Onthe tollowing Menday, 1 bean 
that Mr Brodie was ſuſpected of being con- 


cerned in the breaking into the Exciſe- office, 


and that his houſe had been ſearched for 
him. This made me particularly recollect; 


and it was the laſt night Mr Brodie flept 


in my houſe. I faw him again on the Sa> 


turday night afterwards, but not till then; 
and he was in my houſe in the forenoon a ot 
the Tueſday preceding. 


_ Pegey Giles, ſervant to Mr Graham at 


Muttonhole, called in and ſworn. 
Witneſs. I was ſervant to Mrs Watt la 
winter; and I remember that the priſoner 
Mr Brodie came to my miſtreſs's houſe about 
eight o'clock at night of Wedneſday the 5th 
of March laſt, and that he remained there 
until about eight o'clock next morning, 


They ſupped together on bread and beer and 
a piece of cheeſes for which 1 was fent out. 


I remember when he came in to have heard 
the eight- o'clock bell ringing. * 
Gentleman of the Jury. Was it the 


Magda- 


lane- chapel bel you heard ringing? or what 


bell was it? 77 
Witneſs. It was the Tron-church bell. 2 
UG l 
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Lord Advocate. Are you ſure of chat 5 
Witneſs. I am very fure, | 
Mr Wight. Pray, where does the Tron- 
church ſtand? | 
"Witneſs. In the Parliament Cloſe. © 

Lord Advocate. How do you know that 
Mr Brodie ſlept all night in your miſtreſs > 
houſe? . 

Witneſt. He was in bed when I ire in 
the morning, and I gave him water to * | 
his hands before he went out. | 

Lord Advocate, Did you ſet Brodie in 
your miſtreſs's houſe at any other time du- 
ring that week? 

 Witne/s, He came bark the We and in 
the afternoon of the ſame day, that is of 
Thurſday, and likewiſe on the Saturday night 
following. Mr Brodie was in ufe to ſleep 
frequently at my milſtreſs's houſe. 


Helen Alifon reſidenter in Libberton 8 * 1 

Witneſs | refide in Libberton's wynd ; and 
I know the prifoner Mr Brodie. I heard of 
his leaving Edinburgh in March laſt; and 1 
rememember to have ſeen him come down 
Jean Watt's ſtair a little before nine o'clock 
in the morning of the Thurſday before he 
went off. 1 was then ſtanding with my hand 
on the head of Francis Brodie, the* priſoner 8 


ſon, a boy of about ſeven years of age; 70 
1s 
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his father as he paſſed put a halfpenny into 
his hand. I ſaid to the boy. Poor thing, 

* thou has been too ſoon out, or you would 
% have ſeen your daddie at home:“ he ſaid, 
No, I have not been too ſoon out, for my 
* daddie has been in the houſe all night. 
After my huſband got his breakfaſt, I went 
up ſtairs ro Mrs Watt, and-Ffaid to her in a 
joking way, you will be in good humour to- 
day, as the goodman has been with you all 
night: She anſwered, he has; but, poor man, 
he has not been well” On the Monday fol- 
lowing, I heard that there were meſſengers 
up ſtairs in Mrs Watt's; and when 1 went 
up and was told What was the matter, I ſaid 
to one Murray a ſheriff officer then preſent, 
Dear Sirs, who would have thought that this- 
would have happened, when 1 Cow Mr Bro- 
die come down ſtairs and give a babee to his 
own ſon on Thurſday laft? To which the 
man anſ wered, indeed tew would bayerhpught 
it. 

Lord Atvocate: How do you recollect that. 
' it was upon the Thurſday you ſaw Mr Bro- 
die come down ſtairs? can you give any 
reaſon for doing fo? + he 

Witne/s. Indeed I can give a reaſon, but 
to be ſare it is a ver mean one to mention 


to 1 2000 Lordſhi b. 


* 


* olg Ld 
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1 ' Eftgrove. Tell us the reaſon, goody 


Fo +4 a 


5 woman. 


Witneſs. 1 had purchaſed three pair 00 
ſhoes on the Wedneſday in the market, that 
is, a pair for each of my ſons, and one for 
my huſband. On Thurſday morning, I miſ- 
ſed my huſband's ſhoes; and thinking they 
were ſtolen, I was waiting for my huſband at 
the door at the time he uſually returned to 
breakfaſt, which was about nine .o'clock,.to 
ſee if he knew. any thing of them: and had 
it not been for this, I would not have been 
at the door, nor ſeen Mr Brodie come down 
ſtars, 4 
Janet Murray, ſheriff-officer..._ 

Me Might. Do you remember having ſearch⸗ 

ed the houſe of Jean Watt, in the 2 of Lib- 

berton's wynd, in the courſe af * durfuit 

n Brodie? | o 
zineſs. 1 do. | 

Mr Wight. What day was that upon. 

Witneſs.' It was upon 10 Tueſday after he 
left a e 1 ſearched the houſe : but 


che boule except "Ms 1 Wa ana | her 5 
Ln” 1 | ; vant? 


* 
vant? and had you any converſation with 
her? 

Witneſs, I ſaw Mrs Wallace, who lives in 
the foot of the wynd, whom. 1 ſaw among 
the witneſſes juſt now; and ſhe ſaid, Oh Jean! 
who would have chought on Thurſday morn- 
ing, when Mr Brodie came down this ſtair 
and clapped his ſon's head, and put a half- 
penny in his hand, that ſuch a thing as this 
would be ſoon after here? To which I an- 
ſwered, indeed Mrs Wallace 1 dare 17 none 
would have n "I 


* 


Ft 


James Laing. | | 

Mr Hay. Do you n of any pro 
ceſs being brought againſt Mr Brodie ſome 
time before he left this place, for uſing falſe 
dies ? 

Witneſs.” I do. 

Mr Hay. At whoſe inſtance was the pro- 
ceſs? 

Witneſs. At the inſtance of one Hamilton, 
a chimney-· ſweep. 

Mr Hay. When was this proceſs? ' - 

Witnejs. I do not exactly remember; but 
ſteps have been taken in it within theſe fix 
months. 

Lord Eftgrove. I ſuppoſe this Mr Hamil- 
ton is not a common ſweep, but a maſter Who 
keeps men and boys for the purpole? | 

f : | 1 2 6 Witneſs, 


« y 
o - : 


ral ſpurs. of cocks, in order. ben en 
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. Fitneſs, Hei is a walter, as your eh 


obſerves, 


Robert Smith. "00 
Me Hoy. Do you know thay a ſpriog- fork is 
a proper inſtrument for cutting eff the natu- 


ones? . N +3: 4 
. Witneſs. 1 do., RN 


4 


Mr Hay. Did yaw ever ee Mr Toke 


NW ng a ſmall ſpring- ſaw for that purpoſe? 
tn 


eſs. Frequently: 
Me. Hay. Is a ſpring- ſaw a uſual and ne- 


ceſſary N for all nale and joiners 
as well as ſmiths ? 


Mitngſt. 1 have one myſelf which 1 uſe for 


cutting off braſs. Enobs and ſeveral. other 


purpoſes. 


My Hay. Are old keys and picklocks oſs! 
and neceſſary implements for e and 
ſmiths? | 

 Wiuncfs. They are. 7 

M. Hay. Do you know that a ho of old 


keys was always lying open in the corner of 


Mr Brodie's work-1hop, to which pou no” 
the other men had acceſs? _ | 
IWitneſs. There was; and when. a key of 


any of our cuſtomers was either — or 


ſpoiled, we could often fit the leck from ſome. 
of 1 benz ar al 
: Heree 
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Here it was propoſed to ſhow the witneſs 
a pick-lock; and to aſk him whether br not 
joiners or cabinet-makers kept ſuch an in- 
ſtrument: when the Lord Advocate admit- 
ted, that it was not uncommon for a ca- 
binet- maker to keep ſuch arcieles as the a- 
bove. - There were ſeveral witneſſes cited by 
Mr Brodie to prove this fact. - The excub 
patory proof being cloſed, ' the Lord Ad- 
vocate addreſſed the Jury in the following 
words: NN i Av 


Lord Advocate.” Gentlemen of the Jury, - 
It is now my duty to offer ſome obſervations 
on the import of che evidence which has 
been led before you; and as you have already 


bad. a very long ſederunt, I ſhall 'endeavour 


to ſtate what occurs to me in as few words 
as . poſhble; It is with the greateſt concern 
that I addreſs you in this caſe; a cafe that is 
attended with circumſtances which muſt oc 
caſion to all of us the moſt painful ſenſations; 
Gentlemen, the crime with which theſe pri- 
ſoners ſtand charged, is of a moſt dangerous 
and heinous nature: It is a crime which but 
until of late was little known in this coun- 
try, though now it ſeems to be every day 
growing more frequent, and the practice of 
it almoſt reduced into a ſyſtem. It is no 
F267! Srl 402107 Aan 1071" e 
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Jonger than 14 days ago that two men re- 
ceived their ſonic at that bar for a crime 
of the ſame nature with this, the robbery 
of the Bank of Dundee, which” appeared to 
have been conducted and perpetrated by an 
aſſociation in that town fimilar to the aſſo- 
ciarion which took place between the pri- 
ſoners at the bar and the other two men 
whom ye ſaw this day give evidence againſt 
them, in the heart of this populous tity; and 

which, had it not been diſcovered, threaten- 
ed the inhabitants of this city with the moſt 
dangerous confequences. That now charged 
againſt theſe priſoners, though of the moſt 
flag rant nature, is but one of many in which 
there is good ground to believe that this aſ- 
ſociation has been concerned. And it is 
your province, Gentlemen, if upon a careful 
examination of the evidence you think theſe 
men guilty, to do that juſtice to your coun- 
try which the public ſafety requires, by re- 
turning a verdict aganiſt them. 

It is perhaps of no conſequence to en- 
quire into what was the former fituation of 
the priſoners, becauſe that is a circumſtance 
which can have no weight with you in de- 
termining what verdict you are this night 
to return. As for George Smith, he is a 
ſtranger in this country, of whom we 00 | 


nothirig more than what he has been pleaſed 
. to 
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to inform us in his different declarations; of 
which a part has not been read for the rea- 
ſons you heard mentioned; but fram thence 
you will be led to conjecture, that the parts: 
which were not read contained very little 
his advantage: This man. Gentlemen, 
had the appearance of carrying on trade 
in a ſhop in this city; but I am afraid 
there is too good reaſon to conclude, that che 
character of a grocer which he aſſumed, was 
only meant as a cover to him, that he might 
eſcape the obſervation, of the public, While 
he was purſuing objects of a very different 
nature. His counſel have attempted no de- 
fence, ſuch as the alibi endea voured to be 
proved by the other priſoner ; no witneſſes 
have been examined in his; exculpation; 
and his different declarations, which though 
not legal evidence by themſelves, yet when. 
corroborated by the great variety of other 
evidence led this day, are ſo full and com 
plete proofs of has guilt, that I do not conſi- 
der it neceſſary to add one word more as ho: 
him. WD 

The other priſoner Mr, Brodie is in a N 
ferent ſituation: known to us all; educated 
as a gentleman; bred to a reſpectable buſi · 


neſs; and removed from ſuſpicion, as well 
from his ſuppoſed circumſtances as from the 
. he held amongſt his a 
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If he too is guilty; if he has prevailed upon 
himſelf to defcend'ro the commiſſion of the 
moſt deteſtable crimes; what excuſe can be 
made for him? That he had frequented bad 
company; that he had abandoned himſelf 
to gambling, and every ſpecies of diſſipation; 
that he has by theſe means run himſelf into 
difficulties, is ſurely no apology for him. 
But, Gentlemen, I am not intitled to pro- 
ceed without ſabſtantiating. I will go on to 
ſtate the evidence; and if after a cool and 
diſpaſſionate conſideration, which ' you AE 
bound to give it, and which from the very 
great attention you have already beſtowed, 
can have do doubt you will give ir; if you 
are not moſt thoroughly convineed in your 
minds that the priſoner is guilty; I do not de- 
fire that you ſhould return a verdict againſt 
him. I can Have 10 wiſh ey! is bone wy 
material juſtice; 8th * 

— you have nerd various Ein | 
tiansftared againſt the evidence of Brown 
and Ainfhe; and therefore 1 will in the firſt 
place call your attention to the other evi- 
dence, againſt which no objection has or can 
be made, and which is, in my opinion, ſuf- 
ficient in itſelf to eſtabliſh tlie gutlr of the 
pannels; and I hall afterwards Penk to We 
evidence of theſe rwo mens 

Fhe fr/3 oireumſtanee which you TRE 


evi- 
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evidence, and to which I call your attention; 
is the intimate connection between this pri- 
ſoner and the other three, who have all con- 
feſſed themſelves guilty of the crime char- 
ged; his being often in company with them, 
gambling with them in different houſes; and 
particularly in Clark's ja houſe which, from 
what we have heard of it this day, ought; 
for the good of ſociety, to be razed to the 
ground, or built up as houſes infected by 
the plague are in times of peſtilence, 17. 
In the /econd place, Gentlemen, the pri- 
ſoner was in company with theſe men on the” 
very night in which the robbery was com 
mitted. This is proved by the teſtimony of 
Grahame Campbell, a witneſs who it is not 
pretended had any temptation to perjure her- 
ſelf. She tells you that Brodie came to her 
maſter's houſe in the duſk of the evening; 
that he was dreſſed in an old- faſhiened black 
coat; that ſhe mentioned this citcumſtance 
to her miſtreſs; that he went out with 
Smith, Brown, and Ainſſie; that he came 
back; that he had then changed his dreſs: - 
Uheſe are all circumſtances highly ſu- 
ſpicious; and they would have been like- 
wife ſworn to by Smith's wife, if ſhe had 
been allowed to be examined: they are all 
probable in themſelves; and they are cor 
roborated by other evidence. In the third 
20 ä place, 
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place, Gentlemen, you will obſerve, that the 
Exciſe· office was : robbed upon Wedneſday 
the 5th of March: On the Friday night in- 
formation was given to the procurator- fiſcal 
by Brown; on the Saturday Smith andA in- 
ſlie were committed: to priſon: And what 
happens? Brodie goes to the priſon to viſit 
them, but is denied accefs, Is it poſſible tos 
ſuppoſe that a gentleman in Mr Brodie's fi- 
tuation would have done this had he been 
innocent 7 No, en, it is not to be ſup- 
poſed. Bur attend to what follows : On the 
next morning Brodie: ſends for Smith his 
foreman, aſks him if he had heard any news; 
he tells him that Smith the pannel and Ain- 
flie were in priſon, and fo. forth; and adds, 
that he hoped he was not concerned with 
them. Gentlemen, he knew that Smith and 
Ainſlie were, Mr Brodie's companions; and; 
you cannot conceive that he would have 
preſumed to put ſuch a queſtion to his ma- 
ſter, if he wr. not been convinced in his own 
mind of his maſter's guilt. Mr Brodie makes 
no anſwer to this queſtion: Will it be ſaid, 
that a man conſcious: of kis own innocence 
would have remained filent upon ſuch an 
oceafion'? Gentlemen,  } | to. your- 
ſelves; how would any one of you have felt, 
or what anſwer would you have returned to 
« ſervant who dared. put fuch a queſtion to 
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you ? Brodie at this time tells Smith, that 
he is going out of town for a few days ; 
you have it in evidence, that he left this 
country and fled to Fluſhing. In order to 
account for this flight, you are told a ſtory 
of a proſecution againſt him at the inſtance 
of a chimney-ſweep, for uſing falſe dice. 
This is a very ſtrange ciroumſtance to bring 
in exculpation. | have no helitation to ſay 
that it is the moſt ignominious defence I 
ever remember to have heard mantained by 
a priſoner at that bar: but yon cannot be- 
15 that that proſecution was the occaſion 
of his flight: he was in no greater danger 
from it then than he had been in for a long 
while before; and it is mere mockery, it is 
alrogether a joke, to pretend, that from ſuch 
a circumſtance the priſoner at the bar could 


himſeif from his country for ever. 


but 


have taken up the reſolution of Nin s 


would, in the next place, Gentlemen, * 
you to attend to the priſoner's behaviour, 
when he flies from this place to London: 
he ſecrets himſelf in London: ſearch is made 
for him, but he cannot be found; a veſſel is 
freighted for him by ſome perſons, contrary. 
to the duty they owed to their country ; ſhe. 


is cleared out for Leith; he goes on board 
of her in the middle of the night, wich a, 
"ig on, in diſguiſe, 0; under a borrqwed, 


name 
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name; he is carried to'Fluſhing, and after» 
wards apprehended, juſt when he is on the 
de of going on board of a ſhip for New 
ork. If he had been innocent; if he had 
had nothing elſe to fear than the ſtory of the 
dice, it is not poſſible that he could have 
conducted himſelf in this manner. The let- 
ters he writes by Geddes are likewiſe very 
ſtrong circumſtances; but the other letters, 
2 ſcrolls, found in his trunk, are ſtill ſtrong- 
You have had it clearly proven, that all 
theſe letters are of his' own hand-writing ; 
and in both of the ſcrolls he expreſsly ac- 
knowledges the crime forwhich he now ſtands 
at the bar. In one of them he ſays, that 
he had no “ direct“ concern in any of the 
late -depredationhs except the laſt act; in the 
other, the word direct is ſcored out; but in 
both of them he acknowledges the laſt act; 
by which he can mean no other than the 
robbery of the Exciſe ; and coordingly he 
calls! it a fatal aft. 
_ * Gentlemen, I beg leave now to bring un- 
der your conſideration what happened in this 
city after Mr Brodie abſconded. Tou have, 
ir in evidence that his houſe: was ſearched, 
and various articles of a very ſuſpicious na- 
thre found : a pair of piſtols under the earth, 
and the place where they were hid pointed 
our * the other priſoner Smith; a dark 
a janthorn, 
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lanthorn, the one half of ir in one place, and 
the other half of it in another. Gentlemen, 
if Mr Brodie is really innocent, it appears to 
me paſſing ſtrange that theſe articles * 
have been ſo concealeu. 

All theſe circumſtances, Gentlemen, are 
eſtabliſhed by the moſt unexceptionable evi- 
dence; are connected with and corroborated 
by each other; and they all point to this 
conclufion, That Mr Brodie is guilty of the 
erime charged: They cannot be accounted 
for upon any other ſuppoſition 

In the oppoſite ſcale, Gentlemen, you ko 
the proof of alibi attempted: by the priſoner, 
aun is a defence ſeldom reſorted to but in 
the moſt deſperate circumſtances; and little 
regard is in general paid to it, for this good 
reaſon, that it reſolves into an immediate 
falſification of the whole evidence brought in 
ſupport of the charge. It is ſuſpicious at all 
times, but it is peculiarly ſo when the alili is 
confined to the fame town in which the crime 
was committed. The firſt witneſs, Gentle-- 
men, brought by the priſoner to eſtabliſh this 
defence is Matthew: Sheriff, his own brother- 
in-law, This gentleman depones, that he 
dined with: Mr Brodie on the 5th:of March, 
and that he was an company with him until 
eighrioiclock that night. There was another 


gentleman, he tells you, who dined in co N 


r * 
a * 
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with the pannel that day; and what — to 


me to be a very odd circumſtance, this gentle- 


man is not called as a witneſs; nay more, al- 
though Mr Sheriff recollects a great variety of 
other circumſtances, he does not remember 
this gentleman's name; and neither the ſer- 
vants of the houſe, or any other perſon, are cal- 
led to ſupport his teſtimony, Mr Sheriff then 
is only a ſingle witneſs, and from his near 
connection with the pannel, he gives his 
evidence under circumſtances that are ſuſpi- 
cious ; and therefore no weight can be al- 
lowed to it. 21 | 

But even ſuppoſing Mr Sheriff * teſtimony 
to be true, it is by no means inconſiſtent with 
the guilt of the priſoner. Grahame Camp- 
bell depones, Thar Brodie did not come to 
Smith's houſe until about eight o'clock; and 
allowing him to have remained with Mr 
Sheriff until near eight, the expedition againſt 
the Exciſe-oftice was not then begun; and 
you will recollect, that Brodie was the laſt 
that made his appearance ar Smith's; and 
that he was expected by his aſſociates a con- 
ſiderable time before he arrived. 

Jean Watt is the next witneſs idduced by 
the priſoner; and no doubt [ſhe ſwears 
Solntedly to the night, and fo does her ſer- 
vant; but they can give no reaſon for fix- 


i the night to be Wedneſday night, ex- 


cept 
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cept the ſubſequent flight of the prifoney: » 
and therefore it may have been any other 
night in that week as well as the one conde- 
ſcended upon. But. Gentleman, have no 
occaſion to difpute, and indeed from rhe evi- 
dence of Helen Aliſon, I am inclined to be- 
lieve, that the priſoner went on the Wedneſ- 
day night to Mrs Watt's houſe: hut I have 
heard nothing, allowing all the witneſſes to 
have ſpoken what they believed to be-true, 
that goes to prove that he went there until 


after the crime was committed. Gentlemen 


the circumſtance which fixes the hour in the 
memory of both Mrs Watt and her ſervant 
is the ringing of a bell; and we all know 
that there is a bell that rings at 10 o'clock 
as well as at 8; and it is very far from being 
improbable, thar they might both miſtake 
the one bell for the other, —4 at the time, 
or afterwards upon endeavouring to recol- 
lect the hour at which Brodie came to them. 
Allowing, therefore, Gentlemen, that all 
the witneſſes adduced by the priſoner are to 
be believed, there appears to be nothing in 
their teſtimony contradictory to the evidence 
of the priſoner's acceſſion to the crime char- 
ged; and therefore 1 can have no doubt, 
that although the matter reſted upon the 
evidence 1 have re ſtated, that 4 yo 
coul. 
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eould have no heſitation to pronounet the 
priſoners both guilty. - 

But, Gentlemen, when in adGtion to that 
evidence, you take into your conſideration. 
the teſtimony of Ainſlie: and Brown, the two 
aſſociates of the pannels, if any doubt did 
remain, it would neceſſarily be removed. 
The counſel for the priſoners, aware of this, 
have objected to the admiſſibility of both of 
them. To Ainſlie it has been objected, that 
a corrupt bargain was made with bim by 
the Sheriff, which, in other words, amounts 
to this, that he miſt, be a falſe. witneſs. If 
the priſoners counſel were ſerious in ſtating 
this objection, they , ought certainly to have 
proved it: but, Gentlemen, it prpceeded en- 
tirely upon a miſtake in point of fact; upon 

| | a ſuppoſition that Ainſlie had not ſpoke out 
i until Brodie was apprehended. 
A I hold Ainſlie's declaration in my hand, and 
ul which Loffered to read, and which 1 would - 
= now. read, if the forms of the Court would 
allow me, emitted a ſhort while after the 
robbery was committed, and containing a full 
and complete dictloſure of the whole tran- 
ſaction. But, Gentlemen, you will not, you 
cannot, ſuſſ pect chat there was any ſuch bar- 

| gain; that there was any thing in the pre- 
oF | ſent caſe out of the common courſe, A fi- 

milar objection was made by the counſel for 
| the 
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the priſoner to the evidence of Brown, with 
this addition, that he had been convicted of 
felony at the Old Bailey. The laſt part of 
this objection, Gentlemen, is completely an- 

ſwered by the pardon. which, by the law of 
England, where that ſentence was pronoun» 
ced, completely rehabilitated him. Brown 
is then in even a more favourable fttuation 
than Ainſlie; for as he never was charged 
wich the crime for which the priſoners are 
tried, nor any intention taken up to proſe- 
cute him for it, he had even leſs rempration 
than Ainſlie to ſwear falſely. 74 | 
There is therefore nothing in the objec- 
tions ſtared to theſe witneſſes; and accord- 

ingly the Court have found ſo. Theſe men, 
Gentlemen, have told you, that Brodie was 
with them when the breaking into the Fx» 
ciſe- oflice was originally planned; that he 
met them at Smith's on the night when the 
robbery was committed, in which particular 
their evidence is corroborated by the teſti- 
mony of Grahame Campbell; that he was 
with them at the commiſſion of the crime, 
which is the time when he endeavours to 
prove an alibi; that ſome of the piſtols car - 
ried to the Exciſe- office belonged to him; 
which piſtols were afterwards found in his 
poſſeſſion: they have like wiſe informed you, 
that 1t was agreed * that Brodie ſhould 
A a be 
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be ſtationed within the door, and Ainſlie 
without; and this exactly correſponds with 
the teſtimony of James Bonar. - But it is un- 
neceſſary for me to enlarge upon particulars 
which cannot have eſcaped your own ob- 
ſervation; and I ſhall therefore conclude 
with remarking, that you have in this caſe | 
more direct evidence of the pannels guilt, 
corroborated by a greater variety of circum- 
ſtances, all coinciding in a moſt remarkable 
manner, than I remember to have met with 
in any other which has occurred to me in 
the courſe of my practice. Gentlemen, I 
ſhall only further add, that if the priſoner 
William Brodie, a perſon who from the na- 
ture of his employmenr had frequent oppor- 
tunities of being introduced into the houſes. 
of others, has been guilty of the crime laid 
to his charge, and 1s allowed to eſcape pu- 
niſhment, the conſequences to the inhabirants 
of this populous city may be of the moſt 
ſerious nature. But, Gentlemen, the evi- 
dence is before you; and if, upon a fair and 
deliberate conſideration of it, you are convin- 
ced of the pannels guilt, can have no doubt 
that you will do juſtice to your country, by 
d a verdict n 


Me John Clerk. Gentlemen of the 1 


it is my duty to ſtate the evidence to you for 
| the 


« 
* 
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the nannel Mr Smith; and I ſhall trouble 
you with a very fe obſervations only. My 
client is a very poor man; and although he 
was in a ſituation, before be was apprehend- 
ed on ſuſpicion of this crime, to ſupport 
himſelf and his family upon the produce of 
his induſtry in his trade as a grocer, he has, 
in conſequence of this unlucky affair, been 
reduced to abſolute beggary ; ſo that he 
could make no extraordinary exertion either 
in procuring evidence or counſel. 

lt is eaſy to account, from this cauſe, 
| Gentlemen, for what my Lord Advocate ob- 
ſerved concerning the obſcurity of his hi- 
ſtory before the robbery of the Exciſe- office; 
and | imagine that no argument againſt him 
can be drawn from it, I know that I ſpeak 
to a jury who will lay nothing into the ſcale 
againſt him that does not ariſe from the evi- 
dence which has been adduced. 

My Lord Advocate has told you, Gentle- 
men, that the guilt of my unfortunate client 
is ſo clear as to admit of na doubt; and it is 
in conſequence of that opinion, I ſuppoſe, 
that his Lordſhip has made ſo few obſerva» . 
tions upon it, 1 cannot, however, yield my 
aſſent to this propoſition ; and I ſhall endea- 
vour to ſhow you, on the contrary, Gentle- 
men, from a ſtatement of ſuch parts of the 
proof as affet my client, that the fair and 

Aa 2 legal 
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legal evidence againſt him is incomplete, 
and will not warrant a verdict for the 
crown. 

The evidence may be reduced to three 
diſtin branches: His own declarations, 
which have been read; the direct evidence 
to the commiſſion of the crime; and the 
real evidence of circumſtances. 

With regard to the declarations, the Lord 
Advocate has told you, Gentlemen, that they 
contain a variety of particulars which have 
not been read, and have been omitted by the 
conſent of the pannel; and from this, his 
Lordſhip obſerved, an inference might be 
drawn, that the declarations contain many 
more particulars little to the credit of the 
pannel. Gentlemen, an inference more can- 
did, or at leaſt more charitable, might, in 
my opinion, be deduced from the circum- 
ſtance. Ir is eaſy to conceive the ſtate of 
mind in which the pannel muſt have been 
when apprehended. Connected with thoſe 


infamous men who were ſuppoſed to have 


committed the crime, a partner in their 
moſt diſſolute ſcenes, no wonder, Gentlemen, 
that he was ſtruck with terror, when ſeized 


upon an accuſation of being joined in their 
guilt. After having reſiſted for ſome time 


the impreſſions ariſing from his confine- 
ment, his panie moſt naturally inereaſed al- 
5 . moſt 
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moſt to a delirium; a fit of temporary fren- 
zy, an inſanity, ſeized him; and he accuſed 
himſelf of an atrocious crime as the only 
means of ſafety. But this accuſation is re- 
jected by his cooler judgment; and accord- 
ingly he pled not guilty at this bar. In ac- 
cuſing himſelf in ſuch a manner, the greater 
variety of crimes he laid to his own charge, 
the greater is che improbability of their be- 
ing true; for it was folly to balance the me- 
rit of confeſſing a crime eagerly inquired 
after by the guilt of other crimes which 
were out of head: And it was folly of ſuch 
a ſort, as to prove that the pannel was in- 
capable of rational conduct; and thus the 
credit of his declaration, in fo far as it inju- 
red himſelf, is in charitable reaſoning conſi- 
derably diminiſhed. . © 
But, at all events, Gentlemen, it 1s ſufſi- 
ciently known and acknowledged, and it was 
even admitted, at leaſt it was not denied by the 
Lord Advocate himſelf, that the extrajudicial 
declaration of a pannel is not legal evidence 
againſt him. It is, undoubtedly, a circum- 
ſtance in evidence, but not of weight to con- 
vict, unleſs it be adminicled by other proot. 
This will be admitted, on all hands, to be the 
law of Scotland; and [ ſhall make no com- 
ment on it. And this leads me to the ſecond 
wma of the evidence, or the attempt at a 
di- 
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direct proof of the cecefion of the panne! 
Smith, to the crime charged. 
| The firſt witneſs after thoſe to the decks- 
rations whoſe depoſition affects the pannel 
Smith, is M*Lean, Mr Dryſdale's waiter. He 
is the igth witneſs, I need not enter into 
the particulars of his evidence, fince all of 
you mult recollect that he could ſay nothing 
more than that Smith bought a ticket in the 
mail-coach for his wife; gave him in pay- 
ment a five pound bank- note, battered on 
the back, and received the change. It does 
not appear from whence the pannel had the 
note which he gave to M' Lean; nor whe- 
ther it was among che money which was ſto- 
len from the Exciſe- office or not. John 
Clerk, Mr Dryſdale's caſhier, the 2oth wit- 
neſs, could not even ſay ſo much as M*Lean, 
It does not appear from either of theſe de- 
' Poſitions, whether the paper on the table 
was that which was preſented to them or 
not, as the Court determined that it is not 
properly deſcribed in the indictment; and 
on that account it cannot be uſed in evidence 
againſt the pannel. I may therefore leave 
theſe witneſles, Gentlemen; and 1 am per- 
ſuaded that none of you will think that they 
ſaid any thing which militates againſt my 
client in the ſmalleſt degree. 


3 Campbell, the 17th witneſs, was 
examined 
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examined as to a variety of particulars; but 
her whole depoſition, in ſo far as it regards 
the pannel Smith, amounts to no more than 
that he was in company with Brodie, Ainſlie, 
and Brown that evening on which the Ex- 
ciſe-office was broken into; that they fu 

ped together, eat herrings, or a fowl, Child 
ſhe was in a back cellar; and upon her co- 
ming out of this back cellar, the company 
had left the houſe, and Smith. her maſter 
had likewiſe gone out; but there is no evi- 
dence of their having gone out together: and 
although they had, it does not follow that 
they went to ho Exciſe· office together, It 
would be very hard if a man ſhould be ſuſ- 
pected of a robbery, merely becauſe he leaves 
his houſe about the time that the robbery i is 
committed: and in this caſe there is little 
more; for it was by no means extraordina- 
ry, that Brown and Ainſſic thould be wich 
Brodie in Mr Smith's houſe that night, as 
they were there every night always playing 
at cards and dice, and amuſing themſelves in 
company together. And further, Gentlemen, 
although they had not been drawn together by 
conſtant habits and the love of ſimilar amuſe- 
ments, a good reaſon was given why Brown 
and Ainſlie were conſtantly at the houſe. of 
Smith You were informed that theſe two 
men dined and ſupped every day, that is, were 
| 2 2 | day- 
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day-boarders in his houſe. Putting all this 


together, I may diſmiſs this witneſs With the 
ſame obſervation which I applied to the for- 
mer ones. As far as I underſtand her evi- 


dence, ſhe ſaid nothing which has a tenden- 


ey to criminate my client. 


T come next to the teſtimony of Ainſlie 


and Brown. Gentlemen, you have heard a 


vafiety of objections ſtated to the admiſſibi- 
of their evidence; all of which have 
deln over ruled by the Court. But not- 


withſtanding the ra are of their Lord- 
ſhips, 1 muſt here adhere to theſe objections, 


and maintain that Fhey ought, not to have 


been admitted as witneſles. 


Lord Juſice Clerk, Do | pou gay that, Sir, 


after the judgment why the Court has 


pronounced? 


ine n chat your 


Lordſhips have —.—.— this W e 
but the jury have not. They are judges 


both of the fact and of the law; and are not 


bound by your Lordſhips determination, 
unleſs it agrees with their own opinion. 


Unleſs, I am allowed to ſpeak to the jury in 


this manner, I am determined not to ſpeak a 


word more. I am willing to fit down if 


your Lordſhips command - me. Here Mr 


Clerk fat down. | 
Lord Juſtice Glerk. © This 3 is moſt irjdegens _* 


behaviour. 
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behaviour. Tou cannot be allowed to ſpeak 
to the admiſſibility; to the credibility you 
may. | 44 
W Clerk, This has been too often re- 
peated. I have met with no politeneſs from 
the Court. Snubbed rather too often, my 
Lord. I maintain that the jury are judges 
of the law as welt as of the fact“; and I am 
_ poſitively reſolved, that I will proceed no 
further, unleſs I am allowed to ſpeak in my 
own way. 1 5 - ' | 1 51 
Lord Haller. Vou had better go on, Mr 
Clerk. Do go on. e 
Dean of Faculty, If it will ſatisfy Mr Clerk, 

I can aſſure him, that I will plead on this 
point to the jury, waving all objection to the 
admiſſibility, which it may be rather irregu- 
lar to plead after the deciſion of the Court. 


* This doctrine, which had been ſuppreſſed in Scotland 
' for above a century, was revived in the courſe of the me- 
morable trial of Carnegie of Finhaven by the late Lord 
Arniſton, the illuſtrious grandfather of the preſent Mr 
Solicitor Dundaſs. Mr Arnot, ſpeaking of his addreſs tg 
the Jury on that occaßon, ſays, „ He. told them with a 
% manly confidence, which conſcious right inſpired, that 
« they muſt not be ſtartled at the interlocutor of the 
« Court,” And they were not-ſtattled; for although the 
facts found relevant to infer à capital puniſhment were 


clearly proved, the Jury returned a verdict, finding the © 


pannel not guilty; becauſe they were of opinion, that the 
inteflocutor pronounced by the Court on the relevaney 
vas crroneous. 
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DEF” | Fuftice-Clerk. Dean of Faculty,” 1 
: know, you will attempt nothing that is im- 
Proper. 
Me Clerk. I ſay, Gentlemen, I athere to 
all the. obj ections ſtated on "the proof, both 
to the atmiſſbilit and, to the credibility-of 
' theſe witneſſes. On the other hand, it is 
obvious, that if they are to be liſtened to as 
good and unexceptionable witneſſes, their 
evidence goes to prove the guilt of my client 
in the cleareſt and moſt unequivocal manner ; 
ſo that the queſtion comes to. be, How far 
are they admiſſible at all? and how far are 
they credible ? Is their evidence to be laid 
aſide altogether ? and if not, To what extent 
is it worthy of belief? Gentlemen, before 1 
was interrupted, I was going to obſerve, that 
in this branch of the evidence my cauſe is 
the ſame with that which is to be ſupported 
with ſo much greater abilities by the Dean 
of Faculty; and of conſequence 1 it would be 
+ unneceſſary and even impertinent in me to 
take up your time in arguing at large upon 
the ſabj ect. I have followed the ſame con- 
duct in the other partieulars of the proof, 
where the pannels are in ſimilar circumſtan- 
ces; and I have only to deſire you to apply 
the ſame principles to both caſes. 
Gentlemen, 1 come now to the real evi- 


dence, Some of the witneſſes e 85 
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Mr Smith was taken up to Broclie's buildings, 
and there ſome of the articles on the table 


were found; but nothing in this part of the 


evidence is inconſiſtent with the innocence 
of Smith, who might be better acquainted 


with Mr Brodie's ſhop and yard than the of- 


ficers, without being a partner in the crimes 
of which he might be guilty. The moſt ma- 


terial circumſtance in the proof relates to the 
finding of the iron erow, the curling irons, 
and the key, in the hole of a wall; and for 


that reaſon I reſerve it for the laſt. There 
are two capital defects in the evidence of this 
fact. Firſt, a glaring contradiction concern 
ing the place where the things were found; 
—— ſecondly, as glaring a contradiction in 
the account of what paſſed at finding them. 
Middleton ſays, that they were found in 


Warriſton's Cloſe; Murray, on the contrary, 


that they were found in Allan's Cloſe. Mid- 
Uleton told you expreſsly that the pannel put 


his hand into the hole in the wall and drew 
them out; but Murray ſaid that this was 
impoſſible, becauſe he had his hands tied 
behind him: and this witneſs farther added, 
that he himſelf drew them out. Theſe are 
no common miſtakes ; and I aſk, What re- 
liance can be had on evidence where two 


ſuch falſehoods. appear within the narrow 
compals of a few queſtions ? I am willing to 
B b 2 grant 
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gent that there are flight... inaccuracies 
which rather tend to confirm the truth of à 


depoſition than to render it ſuſpected: but 


you cannot ſuppoſe errors like theſe concern» 
ing ſuch marked and important circumſtaa · 


ces, as make an impreſſion on che memory 
equally indelible — 4 any part of the ſtory, 


and which in this inſtance conſtitute its lead- 
ing features. 1. fay there-muſt be a radical 
error here, either in the candour of the wit- 
neſſes, or in the events which they have re- 
lated. They are either perjured, or have been - 
deceived, about the articles on your table 
and in either caſe theif teſti mony is good for 
nothing. It is plain that the iron crow was 
not found both in Warriſton's Cloſe and in 


Allan's Cloſe; the priſoner was not both fet- 


tered and unfettered at the ſame time: and 
it matters not to me which of the witneſſes 
have been deceived. Whoever ic is, it can- 
not be determined on this trial. that any of 
them ſpoke the truth; and of conſequence 
the geen of both muſt be laid out of con- 
ſideration. At all events, Gentlemen, What - 
have you more than two ſolitary witneſſes to 
two contradictory facts, inſtead of two wit- 
neſſes to one conſiſtent event ? This ean ne- 
ver be reckoned good and legal evidence on 
i for Mes 1 equity as well as expe- 
„ MA dlieney 


ad + 


"a5 


(Cy )/ 


diency' eber, the moſt ſcrupulous aceu- 
racy. ART" 

Gena 1 eve now ſtated what aþ- 
pears to me to be the _ material circum- 
ſtances in the proof. I have commented on 
the depoſition of the witneſſes in ſo far as 
they may be thought to criminate my ds, 
and without ' farther detaining you, 
leave to conclude by repeating fg 3 om 
tion which I have endeavoured to maintain, 
That there has not been adduced on this 
trial ſufſicient legal evidence to warrant a 


verdict _ Me Smifh. . is; 85 


Dean o Foewly, Gentlemen of the Jury, 
the preſent trial exhibits in the petfon 
William Brodie, in whoſe bebalf 1 gow ad- 
dreſs you, a ſingular phenomenon in the 


moral world: a man deſcended of an an- 


cient and honourable family; left by a re- 
ſpectable father in opulent eircumſtances z 

educated in the manners and habits: of a 
gentleman; bred to a reputable occupation, 
at the head of which he has frequently ſtood; 
and in virtue of that ſituation been a mem 


ber of the town- council of this great city. 5 


ſtanding at the bar of this high Court, ac- 
cuſed of having leagued himſelf with 9 
meaneſt and — — of mankind, in 


the commiſſion of a crime not leſs marked 
with 
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with moral depravity on the part of the pet's 
petrators, than fraught with injury and 
danger to the public. -God forbid; Gentle- 
men, Aan | were capable of wiſhing to prefs 
on your minds theſe circumſtances in my 
. client's once honourable and happy ſitua- 
tion, with a view of creating in your minds 
an undue bias in his favour: Though your 
| diſcernment were not, as 1 know it is, ſuffi- 
cient to ſecure you againſt the effect of ſuch 
confiderations, my feelings as a man, and a 
ſenſe of my profeſſional duty, would not al- 
low me to reſort to ſuch arguments, in op- 
poſition to juſtice, which is no reſpecter of 

ſons. vet; Gentlemen, there is a' view in 
which! am intitled to call your attention, tothe 
former ſituation and circumſtances of this un- 
fortunate gentleman; for unfortunate | muſt 
call him, be the reſult of the preſent trial life 
or death. In deciding on evidence in ſup- 
port of a criminal charge, the former cha- 
raQer of the priſoner, his probable tempra- 
tions to commit the offence with which he 
is charged, muſt ever be a material conſide- 
ration. A poor forlorn wretch, without 
fortune, without friends, without educitiony 
without occupation, is he who is naruralized 
to fupport himſelf by private or open depre- 
dation on the public; and when ſuch a 
| nat is accuſed,” and the minds of a jury, 


though 
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though they muſt preſume his innocence, do 
not revolt at the e as improbable. The 
ſituation of ſuch men is charmingly desen 
1 by an elegant: poet of this.country ; . 

The needy man who has ſeen better A 2 
One whom diſtreſs has fpited at the worldʒ 
Ils he whom tempting ſiends would pitch upon 


To do ſuch deeds, as make proſperous men | 
"IB Hold up their bands and wouder who Ker nr 


" My client was no ſuch man. No circum 
ſtance in his ſituation had afforded a temp- 
tation to be guilty of ſuch wrongs. To riſk 
his fame, his life, for the acquiſition of what 
his fortune, his profeſſion, were fully ade- 
quate honeſtly and fairly to procure 1 * 
In theſe circumſtances you are called 

to examine the evidence in this caſe with 
the niceſt accuracy: You are bound by more 
than common ties to require the fulleſt and 
moſt explicit proofs of - ſuch enormous guilt, 
fo improbable, ſo unprecedented, before you 
find a verdict againſt a man who was once 
upon the ſame reſpectable footing with your- 
ſelves, and ſuppoſed to be governed by che 
4 fame: honourable principles. 

But, Gentlemen, while I mentioned the 
Gruation which Mr Brodie once held in life, 
his family, his fortune, his friends, I muſt 
admit, however degrading to him the ac- 
eee may be, chat chis unhappy 


man, 


I fay. > Ladle, that this unhappy, this miſe - 
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man, inſtead of purſuing with induſtry; che 
uſeful. and reputable occupation by which 
his own fortune was acquired; and by which 

it might have been CE and, with it 

his own peace, honour, and happineſs, has 
for years paſt ſo far yielded himſelf to idle- 
neſs and diſſipation, and to what in the pre- 
ſent age is even amongſt the higheſt tanks 
too often the ſad concomitant of ſuch habits, 
an unhappy itch for gambling, as to lead 
him into the company of perſons with whom, 


for any other purpoſe, he would have diſ- 


dained to aſſociate. But the gaming - table 
levels all diſtinctions! There the high and 
the low, the rich and the poor, meet toge- 
ther. There admit (indeed | have thought 
it neceſſary to. prove the fact, in order to ac- 
count for ſo ſtrange a connection, from the 
bare exiſtence of which ſtrong 9 of 
his guilt have this night been drawn); there 


guided man, learned to. endure, and at laſt. | 
ro court, the ſociety of thoſe . abandoned, 


thoſe profligate wretches, who have this day 


come forward, in the moſt ſuſpicions. cir- 


cumſtances, ta ſwear. him their — N 


in the felony charged in the indictment. 

But though the. priſoner at the bar 20 
knowledges with contrition theſe habits. of 
—_ =_ diſhpatiqn, and the diſgraceful - 


connection 


(er ). 


connection in which, to that extent, it un- 
happily involved him; yet he truſts it will” 
appear, from a full. nnn of eſt ovi- * 


dence, that 


"The very head and front of bis — 
ma ehis e, no more. 


And hetruſis wrhe caldots 21 -aſtice of you, 
Gentlemen of the jury, that you will not al- 
low this unfortunate" connection to go fur- 
ther in your mind, as an ingredient ot proof, 
chan it juſtly ought, and far leſs to let ſuſ- 
picions ſupply the want of that legal evi- 
dence which the law of this free and happy 
country requires, in order to affect the life 
of any of its citizens, however dangerous to 
ſociety the crimes charged may be, au 
however intereſted the alli may be that 
they ſhould be convicted. 18 
Gentlemen, with theſe general ble re. A 
tions in view, I intreat you to attend to the 


proof on which a verdict is aſked from yo 1 


axis life of this unfortunate man: 


The whole evidence before you conflſts of * 


three parts; ' 3}, The evidence of Brown and 


Ainſlie, who have acknowledged themifelves 


guilty of the crime in queſtion, and are: rhe 
ſole witneſſes brought forward di 
the guilt on the priſoner; 20, And in oppos 


lion to this there ſtands the direct proof af 
* % >" 
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alibi, eſtabliſhed by a number of unexeep. 
tlonable witneſſes; and, 3d, The evidence 
ariſing from the various circumſtances which 
are ſaid to ſupport and confirm the dire& 
teſtimony of Brown and Ainſlie, which, in- 
dependent of ſuch confirmation, is admitted 
to be deſerving of little credit. Upon each of 
theſe parts, I ſhall ſubmit. to you ſome re- 


marks; truſting that you, Gentlemen, and 
the nen counſel on the other ſide of 


the bar, will correct me, ſhould 1 happen, in 


any inſtance, to miſtake the import or na- 


ture of that proof which has been led in 


your hearing. 
Upon the firſt part, I bans bob: incke | 


_ courle of the trial, anticipated almoſt.every 


thing which relates to the evidence of Brown 
and Ainſlie; I ſhould therefore be aſhamed 
to trouble you with more on that ſubject. 
I: do not ſay that their being themſelves 
accuſed of the crime in queſtion ſhould be 
a ground for totally rejecting their teſtimo . 
ny, which the Court, proceeding on the pre: 
ſent law and practice of Scotland, has al- 


lowed to be received: But this I will with 


confidence maintain, that che evidence of 
perſons who, in the very outſet of their teſ- 


timony, confeſs the moſt enormous crimes, 


and thereby cover themſelves with infamy, 


ba — in the cye of reaſon as if they 


were 
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were convicted by ſentente of a juty, can iti 
no caſe be intitled to much credit; and when 
ſtanding by wok; is deſerving of none at 
An. 

But it is not on this alone that 1 1 of 
the teſtimony of theſe bad men: they ſtand 
in a ſituation different, very different indeed, 
from other witneſſes of that deſcription; a 
ſituation to which I again entreat your beſk 
attention. 

When Ainſlie. was firſt examined before 
the Sheriff, for a long time afterwards he per- 
ſiſted in maintaining the innocence of Mr Bro- 
die; nor was it till he learned that Brodie was 
apprehended, and till he was informed that 
to criminate m was the only means of ſa- 
ving his own life, that he uttered a ſyl- 
lable tending to infer the guilt of my client. 
This we offered to prove in the courſe of 
the trial; but a proof was refuſed by the Court. 
The firſt teſtimony therefore he gives in the 
matter is deliberately falſe. Is his after 
information, or the evidence he has given 
this night, the better to believed that it was 
wrung from him by the fear of death, or 
brought out of him by the hopes of life? Ie : 
is in vain to ſay that there is no proof that 
ſuch means were uſed with him. There is 
real evidence, that under theſe impreſſions he. 
muſt have bten when he delated Mr Brodie. 

VCR Well 


(10g) 


Well did he know that Mr Brodie, from his 
unhappy connections with him and his aſſo- 
ciates, was ſuſpected of being acceſſory to 
their guilt. He was not ſo blind as not to 
ſee, that to the public proſecutor, whoſe duty it 
ever is to chooſe from various aſſociates thoſe 
whoſe ſituations make them the moſt ſtriking 
examples of public juſtice, ro accuſe and con- 
vict ſucha perſon as Mr Brodie, was effectually 

to ſecure his own life: And, unhappily*for 


Mr Brodie, his connection Wick the witneſs 


in ſcenes of another kind, while it fuggeſted 
the accuſation, procured it credit. I cannot 
aſk you to believe without evidence, that 
ſuch a plot was laid, nor am I intitled to 
charge it, But ſurely witneſſes in ſvch cir- 
cumſtances ſhould not” lightly* be believed: 

And doing ſo may lead' ro conſequences of 
the moſt dreadful nature; as every man, un- 
fortunate enough to have been innocently, 
perhaps, the companion of villains, may thus 
by falſehood aud treachery be made their ſub- 
ſtitutes to the offended laws of their cbun- 
. 
Tue evidenee of Brown is if poſſible ſtill 
more unworthy of credit chan hit of Ain- 
ſlie. A more hardened and determined villain 
can hardly de figured. You faw, Gentle- 
ney * ener in which he gave this evi- 
| - dence, 
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| dence. He! appeared more like a man re- 
hearſing and expatiating upon the patriotic 
acts he had performed for the good of his 
country, than a criminal unfolding rhe black 
hiſtory of his own iniquities. You! have it 
in proof, that he was condemned for felony, 
and ſentenced to be tranſported; that a pre- 
ſentment by che grand jury ſtands yet againſt 
him for another felony; and that he was ba- 
niſhed for theft by a ſentence 6f rhe juſtices 
of peace of: Stirlingſhire, proceeding on his 
own confeſſion. He has no doubt reteiyed 
his Majeſty's pardon. It has been obtained 
for him at a very great expence, for the fole 
purpoſe of enabling him to be a witneſs in 
this cauſe. But though the Court has deter- 
mined that this pardon, the crime being com- 
mitted in England, rehabilitates this man, 
and that his evidence is admiſſible; ; yer no 
pardon can reſtore his credibility, or render 
him an honeſt man. Can the Ethiopian 
* change his ſkin, or the leopard his Tpors yo ls 
it poffible, that a King's pardon ean reſtore 
purity of heart, rectitude, and integrity? 
Can © a piece of parchment with a ſeal 
* dangling at it,” a phraſe employed on a- 
nother occafion, perhaps, with leſs force of 
application, turn. wickedneſs into honeſty, 
and tranſmute infamy into honour ? This 
Is the prerogative of the King of kings alone, 
cxerted 
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exerted only towards repenting offenders: 
and even with him ſuch change may be well 
accounted a miracle. In the eye of teaſon, 
therefore, Brown is ſtill a notorious convict- 
ed felon, an infamous unrepenting villain z 
who, till the 28th July laſt, the date of the 
pardon, would not have been received as a 
witneſs even in a two-penny half. penny cauſe 
between man and man: And yet upon this 
evidence is now to depend the reputation and 
life of a once reſpectable citizen! Theſe things 


need only to be mentioned, Gentlemen, in 


order to be fully felt; nor will 1 infult the 
underſtanding of ſo intelligent a jury, by 
dwelling upon them for a moment longer. 
But this, Gentlemen, is not all, Mark the 

game which this man had to play, and in 
what manner he has played it? He had not, 


like Ainſlie, only his acceſſion to this offence to. 


ſhake himſelf looſe of: a ſentence, of tranſpor- 
tation hung over his head. This ſentence he 


had not obeyed; and the penal certification 


is in England, I ſuppoſe, as it is with us, 
capital. By accuſing à perſon of ſuch con- 
ſequence as to make it worth the while of the 
ſervants of the crown to make him King's 
evidence, he not only fteed himſelf from trial 
for the offences committed here, but ſe- 
cured a pardon for the offence, of which he 
ſtood convicted, as it was neceſſary to 55755 
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lify' him to be a witneſs that his former con- 
viction be done away, and all his former 
crimes waſhed off in the fountain of Royal 
favour. A bribe of ſuch magnitude fleſh and 
blood could not refiſt, Thus, Gentlemen, in 
addition to the profligacy of character, to the 
load of infamy under which this man labours 
ed, you ſee the moſt powerful engines which 
can ſet in motion the human ſoul, employed 
to drag him forward to an accuſation which 
he nac not originally made, and which, but 
for this, his conſcience, hardened as it 16% 
might have prevented him from ever making. 
The Lord Advocate was” pleaſed to com- 
mend this witneſs, as having ſpoken out from 
a defire of doing juſtice and being of ſervice to 
his country. Did his appearance this day in- 
dicate any fuch feelings? Do not the cireum+ 
ſtances in which he brought forward this 
accuſation ſhow the baſeneſs of his views? 
He has ſworn that at firſt he did not accuſe 
Mr Brodie. No; it was not till his return from 
Englandthat he took this courſe, when finding 
that the ſacrifice of mean victims was not 
leading to any ſteps being taken to procure him 
a pardon; when the other unhappy priſoner 
at the bar had confeſſed his own guilt,” but 
without accuſing Mr Brodie, that he (Brown) 
gave the lie to his firſt declaration by erimi- 
nating that —— and the 8 Ae 


has this day procured: admiſſion! to his tefti- 
mony, was obtained for him. The meaſures 
of the public- proſecutor, in this reſpect, were 
highly proper, believing, as he no doubt did, 
the teſtimony of this man. But I leave it to you, 
Gentlemen, to conſider whether it is poſſible for 
any witneſs to ſtand in more ſuſpicious circum- 
ſtances; and whether, as ſeveral of the judges 
have told you, that had his conviction — in 
Scotland inſtead of England, they would have 
-rejected his teſtimony, notwithſtanding the par- 
don, you ſhould not ſo lay aſide his evidence 
altogether in juſtice to the priſoner; Who 
ought not toſuffer for adiſtinction which, how, 
ever founded in law, is contrary to common 
ſenſe or reaſon, when applied to the credibili- 
ty of the witneſs, of which you alone are the 
judg es. | 
+ I come now, Gentlemen, to the direct proof 
of alli. And here I readily confeſs, that a 
f of alibi is generally reſorted to only 
upon the moſt deſperate occaſions; and that 
ſuch proof when it is in contradiction to facts 
clearly . ſubſtantiated by real evidence, or pa- 
role teſtimony beyond all ſuſpicion, muſt yield 
thereto. But, Gentlemen, this is by no means 
the caſe here. The alibi is eſtabliſhed by the 
moſt direct and complete proof, in oppolition 
to which nothing direct appears in evidence, 
unleſs the teſtimony of two witneſſes, intitled 
to no credit from their characters, and ſwear- 


ing 
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i — 
are indeed, other circumſtances proved; with 


regard to which, 1; am to addreſs you afigre 
wards: But theſe, if the depoſitions f Brown. 
and Ainſlie be laid aſide, muſt, appear to 


you fo light when weighed againſt this evi: 


dence of alibi, that they muſt. kick the beam, 8. 
The alibi, Gentlemen, is thus proved. 
vou have, in the firſt place, the evidence 
of Mr Sheriff. This gentleman, no doubt, is 
brother-in-law to Mr Brodie ; and it may be. 
ſaid that this circumſtance renders his evidence 
ſuſpicious-- But Mr Sheriff, Gentlemen, ig 
well known to many of you as a man of char 
racter and reputation, as ai-perion,of. unble- 
miſhed conduct, in a rank of life equal to 
many of yourſelves. And 4, appeal to you; 
Gentlemen of honour as you are, Wh 
any of you, judging of this witneſs, a8, you 
would wiſh. to. be judged, of yourſelves, would 
for a moment indulge the thought, that even. 
to fave the life of his wife's brother, he would 
deliberately come foreward- to caſt away hig. 
own. ſoul! Fhis gentleman de poſes malt ex: 
preſsly, that he dined. at Mr. Brodie's bouſlg 
on Wedneſday the th of March,, the day. on 
which the Exciſe- office was broke inta, ig. 
company with two ladies and another gentler 
man; that he ſtaid there til, about eight o clock; 
that Mr Brodie. during all that time was never 


phleat from his company; ; z and that he eye 
= by aſked 
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aſked the witneſs to ſtay Tupper. Here is a 
Hire contradiction to the evidence of Brown, 
hO ſwore that Brodie called at Smith's in the 
afternoon of that Wedneſday. Which of the 
two, Gentlemen, are you to believe? But it is 
' needleſs for me to aſk the queſtion. Were 
even the former eircumftances -urged againſt 
the credibility of this man's evidence not ſuf- 
ctent,- you have him here convicted of the 
groſſeſt perjury, if Mr Sheriff is to be be- 
lieved; for that gentleman has expreſsly 
worn that they dined at a quarter paſt three 
o'clock, and that Mr Brodie never left the 
company while the witneſs ſaid, Roos was 
wo near eight o'clock, 
It was aſked on the other ſide * the ber, 
how Mr Sheriff, at this diſtance of time, 
came to recollect ſo preciſely that it was 
upon Wedneſday the g th of March he dined 
with Mr Brodie? The anſwer is obvious: 
It was publicly known upon the Monday 
following, and the witneſs has ſworn he 
knew it, that Mr Brodie was accuſed of be- 
ing concerned in the robbery of the Exciſe- 
office. Was it not then natural (nay, would 
not the contrary have been altogether in- 
credible), that Mr Sheriff, having only four 
days to' look back, ſhould be able to re- 
collect in a matter that touched ſo deeply the 
character, and might affect the life, of to near 
4 relation, that he dined with kim that wy 
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day os which that felony) was petyietrated? | 


Which of you, Gentlemen, could not at this 
time recollect where you dined laſt Saturday 


or Sunday, and the preciſe time at which 
you left the company? If, therefore, Mr 


Sheriff is to be believed, and why he ſhould 
not, no reaſon can be ſuggeſted, the priſoner 
could not be preſent, as Brown and Ainſlie 
have deponed he was, prior to the time Ain- 
{lie left 8mith's to go to the Exciſe; which 
Ainſlie has fixed at a quarter before eight; 
nor could he be witch them at Smith's at all, 
as Brown ſwears they all left it a quarter u 

an hour aſter Ainfhe, and immediately joined 
him at the Exciſe- office. NAI He en 

But Jean Watt depones, That Mr Brodie 
came to her houſe at 8 o clock on the Wednei 
day evening, when the 8,0/clock bell was ring 
ing: her reaſon for recollecting theſe eit 
cumſtances too 18: a very good one, it being 


the laſt time that ever Brodie ſlept in her 


houſe, Her evidence is corroborated by the 
ſervant · maid, ho depones exactiy to the 
ſame purpoſe: and there is a eircumſtance, 
Gentlemen, in the depoſition of this witnets, 
which well merits your attention. U pan 
being aſked what bell was ringing, the fag 
it was the belt of the Tron church. Here 


the counſel on che other ſide of che bar ap- 


pearcd: to hug themſelves upon the miſtake 
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into which. rhey / ſuppoſed ſhe: had fallen, hy 
mentioning a bell which, from the diſtance, 


ſhe could not poſſiblyt hear. But the matter 
Vas cleared up in a moment, when ow being 
aſked where the Tron church was ? ſhe:re- 
plied in the Parllament Cloſe. This Gen- 
rlemen, is the natural ſimplicity of truth: 
this proves her to be nd tutored witzeſs, 
brought forward to dg ehear ſe a tale made up 
before hand, or to alien 6irious teaſe of 
knowledge 1911. 6 18 Drin 
Both theſe — — in depofing | 
that Mr -Brodid” Raid che whole night until 
nent moriinpratig>o'tlookium Mrs Watts 
Houſe ; and their evidence is corroborated 
dy Thar of Helen Aliſon, who ſaw him eom- 
in down ſtairs at nine on the Thurſday mor- 
ming. The evidence of this good woman 
Helen Ah fon Ac pan ied with ! circum- 
ances the moſt naturalland ſtriking, and is 
Eonfirmed by james Murray, one of the 
ſeriff-offlcers employed in the fearch on the 
Thurſday morning; who ſwears to ber ha- 
ving at thar time mentioned » Mr: Brodie's 
Having been at Jean Watt's all the night of 
the Wedneſday” and morning of burr ya 
proceeding. ' #158 02.9, 

The whole of this evidence, — — 
-affords a proof the moſt concluſive, that Mr 
Brodie could not be preſent at the mung 
n 623 ©: 0 


Fare) 


of the Exciſe-office: Vou find him in his 
on houſe till the hour of eight from that 


hour, till nine on the Thurſday morning, 


you find him in the houſe of Mrs Watt. It 
is impoſſible then that he could have been 
at Smith's a confiderable time before the 
hour! of eight, or that he could have been 
preſent at a robbery which took up an bour 
in the! perpetratio nn: 
I was ſaid, om the Waben dm of che bak 
Gange was of no avail to prove: an alia 
vhich was merely conſined to the city. This 
is ſtrange doctrine, Gentlemen; and perfectly 
new. That an ali may be proved wich 
greater certanty whenithe diſtance is greater 
than when it is mall, doi not diſpute; but 
does it follow: that ite may not be proved 
though the diſtance be ever ſo fhort ? Sup- 
poſe a felony to have been committed this 
day under that window, and that I ſhould 


be accuſed of havingobeen an actor in t. 


Could not I, Gentlemen, bring tufficient evi- . 


dence' of an alibi, although within a! fem 
yards. of the place where it was perpetrated ? 
could I not fubſtantiate,: by this numerous 
and reſpectable aſſembly, that I was here 
from nine in the morning till the preſent 
hour, employed in ſuch a mannen as to ex- 
clude the poſſibility of my being any way 
concerned in ſuch felony ? And could 9 
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objected to-ſuch evidence, that I had not pr- 
ved myſelf; abſent from town, and that my 
alibi was confined to within a few feet of "= 
place where the fact Was committed? 
It is toi no purpoſe to ſay: that the — 
ſes may nat be accurate as to time; and 
that, making a ſmall allowance for miſtakes, 
the facts they ſwear to may be true, conſiſt» 
ently with the evidence of. Brown and Ainflie; 
For fuppofing Mr Sheriff to have been miſ- 
taken as to the preciſe time he left the priſo+ 
ner that night, he could not be miſtaken as 
to his being conſtantly with him from the 

time of dinner till the time he left him, 
whatever it was; and chis alone muſt defeat 
the teſtimony of Brown and Ainſlie; Who 
Fear to the priſoner's having been there in 
the afternoon long before the meeting, pre- 
vious to their ſetting out for the Exciſe- 
office; which cannot poſſibly be true, if Mr 
Sheriff s evidence is to be believed. 

' -Here, then, is the moſt unequivocal and 
gubtive proof that che — Mr Brodie, 
could have no acceſſion whatever to this rab 
bery of the Exciſe-office; unleſs you, Geinle- 
men, {hall conelude, that the whole of theſe 
witnefles, conſiſtent as they are, and corro- 
borated by circumſtances the moſt fimple 
and natural, have perjured themſelves wil- 


— / nts while Brown and 
Ainſlie, 


{ vis ) 


Ainſlie; witneſſes, from their charaRer. uns 
worthy of all belief, and ſwearing in 'cireum? 
ſtances the moſt ſuſpicious, are deponing in 
the utmoſt. purity of truth and fairneſs. 

Thus, then, Gentlemen; the caſe would 
ſtand were it to be decided on the direct 
teſtimony of the witneſſes on both ſides 
weighed: againſt each other. The circums 
ſtanriate proof, however, ſtill remains to be 


conſidered; and 1 am free to confeſs, that if | 


it ſhall appear to you that theſe circumſtans 
ces afford a chain of real evidence; either ſuf- 
ficient independent of the direct depoſitions 
of Brown and Ainſlie to prove the prifoner's 
guilt, or ſo fully to confirm their teſtimony 
as to remove the cloud of ſuſpicion that 
hangs upon it, as to convince you that they 
muſt be ſpeaking truth, and the witneſſes to 
the alibi the reverſe, your verdict ought to 
be againſt the priſoner. But I humbly main- 
tain, that not any of thoſe circumſtances, 
nor all of them put together, are ſuffictent to 
intitle the evidence of ſuch witueſſes to cres 
dit, when the life of a man is at ſtake, even 


if the proof of alibi were out of the queſtiong _ 


and far lefs in the face of that proof of alibi, 
which if the witneſſes have not deliberately 
perjured themſelves, excludes even the poſſi- 
bility of the priſoner” s guilt. For I hope to 

ſhow, that there is not one of thoſe circum 
| ſtances, 
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ſtances, erh as they may appear, that 
cannot rationally be accounted for without 
ſuppoſing the guilt of the priſoner Brodie; 
nay, that ſome of them are totally inconſiſt- 
ent with the ſuppoſition of his having been 
guilty of -this oftence, whatever other errors 
his fatal connection with cheſe wee 
may have led him into. 

conſidering the 8 evi- 
dence, Gentlemen, you are never to loſe ſight 
of the direct proof I had the honour juſt now 
of ſtating to you as to the alib:; and as each 
circumſtance paſles under your review, I en- 
treat you to alk yourſelves this queſtion— 
Whether it is ſo clear, ſo deciſive, ſo totally 
irreconcileable with the poſſibility of the 
priſoner's innocence, as to make the ſulpi- 
cious teſtimony of thoſe infamous witneſſes 
outweigh the proof of alibi, founded on the 
depoſitions of 5 liable to an; on 
reaſonable ſuſpicion? 

The firſt circumſtance founced. on, (js the 
priſoner” s conneRtion with the perpetrators 
of this crime. I readily grant that it 18. clear 
from the evidence that Mr Brodie was in ha- 
bits of too great intimacy with thele men. 
1 acknowledge that he appears to have been 
pag deeply engaged in courſes of gambling 

ihipation in their company and ſociety. 
Thar his aſſociation with ſuch een Was 


iſho- 


ef IG? 
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diſhonourable to the reputation of my client? 
do not deny. But, Gentlemen, this gam- 
bling connection is far from being any proof 
of his ſhare of the guilt of the crime now 
charged againſt him and the other priſoner 
at the bar; though this circumſtance, no 
doubt, gives poſſibility to a tale, that with- 
out it would have been rejected at once as to- 
tally incredible. Had Mr Brodie been in no 


way connected with Brown, Ainſlie, and 


Smith, what could they have accuſed him in? 
When the hopes of life were held out te 
Brown and Ainſlie, in order to procure a 
diſcovery of their confederares, however wil- 
ling they might be to deceive the public pro- 
ſecutor, they would have themſelves ſeen, that 
it was in vain to accuſe a man as their aſſo- 
ciate who had never at any time been con- 
need with them. But though his having 


connected himſelf with them afforded a plau- 


ſible colour to their charge, it does not fol- 
low that this connection affords either a proof 


or a preſumption of Mr Brodie's guilt; it is 


to be conſidered rather as the cauſe of his 
being accuſed. Many other perſons, other- 
wiſe very reſpectable, are known to have 
gamed in company with theſe very men; 
but would this have been ſufficient to crimi- 
nate them, had Brown and Ainſhe thaught 


proper to give them alſo up as their confede- 
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rates in this dark buſineſs? The folly of 
haunring, for any purpoſe whatever, the eom- 
pany of ſuch men, is great indeed: but to 
ſubject the party guilty to the conſequence 
of every enormity of which ſuch aſſociates 
may accuſe: him, on their bare teſtimony a- 
lone, would be a puniſhment far beyond the 
offence; as ſuch men would never fail to 
find ſome unhappy aſſociate of better rank 
than themſelves to ſubſtitute as a ſacrifice to 
the public for crimes to. which they had nd 
acceſſion. 

Ihe next circumſtance founded on in car- 
roboration of the evidence of Brown and 
Ainſlie, is the alleged proof by the oath of 
Grahame Campbell that Mr Brodie was pre- 
ſent with the gang at the houſe of Smith 
on the night the Exciſe- office was broken in- 
to, and left it in their company. The vera- 
city of this witneſs I mean not to diſpute; 


but I maintain it to be impoſſible, that if 
ſhe be ſpeaking truth, the fats the ſwears to 


could happen upon that night; or if ſhe did, 
it muſt be fatal to the whole evidence given 


by Brown and Ainſlie, as it eontradicts chem 


in the moſt eſſential particulars. 
This witneſs indeed ſwears, that one night 
(for the fixes no preciſe'time), ſoon beforeMr 


Brodie left this place, he, Brown, and Ainſlie, 
met at a s houſe before fix o'clock; that 


they 
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they all left it about ſix; that between nine and 
ten they all returned; that they ſupped there, 
and remained e two hours: And ſhe re- 
members particularly that Brown and Ainſlie 
ſat down to ſupper, but that Mr Brodie ſtood 
all the time they eat their meal. But Brown 
and Ainſlie expreſsly ſwore, that after coming 
out of the Exciſe- office they did not ſee Mr 
Brodie again that night, and that Brown did 
not meet with him ull the Friday, when he 
for the firſt time got an opportunity of abu- 
ſing him for having left his poſt. She dif- 
fers from them alſo as to Mr Brodie's dreſs, 
which ſhe ſays was, when he came, an old- 
faſhioned black coat; whereas Brown ſays, 
it was his ordinary black coat, and that he 
wore a white ſurtout above it. Both theſe op- 
polite ſtories cannot be true; and conſequent» 
ly%either the young woman has deponed to 
what happened on a different night, and her 
evidence does not corroborate that of Brown 
and Ainſlie ; or, if the ſwears to that night, 
ſhe ſwears ro facts totally inconſiſtent with 
the truth of part of their evidence at leaſt, 
and thereby deſtroys the credibility of the 
reſt of it. 
The Lord Advocate has told you, that this 
witneſs muſt be miſtaken with regard to 
their ſupping ; becauſe ſhe has alſo ſaid, that 
— had ate ſome freſh herrings or cold fowl 
Ee 2 be- 
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before ſetting out. I cannot, for my part, 
fee how their having taken this collation ear- 
ly in the evening can be any reaſon for their 
not ſupping betwixt nine and ren. Arid at 
any rate, though ſhe could have miſtaken 
the ſmaller circumſtance of their eating or 
not eating after their return, it is utterly 
incredible that ſhe ſhould have recollect- 
ed their a being at Smith's together be- 
tween nine and ten, and continuing toge- 
ther for two hours, if, as Brown and Ainſlie 
depone, they and Mr Brodje never met that 
night after the time the two former went in- 
to the Exciſe- office | 

The next circumſtance founded on by the 
proſecutor 1s the departure of Mr Brodie 
from this country; which is not only held 
out as a flight from juſtice, but as a flight 
applicable to this particular offence. 

That the flight of a perſon accuſed of a 
crime may in ſome caſes be a ſtrong ingre- 
dient in a proof of his guilt, I readily ac- 
knowledge; but it is not neceſſarily ſo. If 
he has not been previouſly accuſed of that 
particular crime, and other reaſons occur 
ſufficient to account for his leaving his native 
country, the circumſtance 1s at beſt equivo- 
cal. | | 

In this caſe, it cannot be denied that Mr 
Brodie had ſtrong reaſons for taking this 

ſtep, 


* 
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ſtep, ſeparated from any conſiderations of 

guilt connected with this offence. His gam- 
bling connection with theſe men was too 
well known; and though nothing further 
could be proved againſt him, it muſt be a 
painful feeling for a man of any ſpirit to re- 
main in chat place where perſons with whom 
he had been ſo intimate were taken up by 
public juſtice on charges of ſo heinous a na- 
ture. Joined to this, you find in evidence, 
that a proſecution was depending before the 
magiſtrates of Edinburgh againſt my client 
for uſing loaded dice. | do not ſay, nor do 
I ſuppoſe, that this proſecution was well 
founded: but the very report of ſuch a 
charge, when added to the connection he 
had with theſe men, muſt have rendered his 
ſituation ſo diſagreeable as to induce him to 
leave Edinburgh, at leaſt for a time; or even 
to have reſolved on ſettling in ſome foreign 
country, where his former folly and diſſipa- 
tion were unknown, and where his profeſ- 
fional {kill might enable him to repair his 
thattered fortune. What were the real mo- 
tives of Mr Brodie, it is not for man to judge: 
but if his actions are equivocal, you are 
bound in charity, in juſtice, in humanity, 
to put the moſt favourable conſtruction upon 
it. Yer even when he abandoned this coun- 
try, he does not appear to have conducted 
| himſelf 
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himſelf as one who never intended to return, 
or who was afraid of any conſequences to 
himſelf beyond the pain of enduring in his 
own country the loſs of honeſt fame. He 
correſponds, as you find, with his friends in 
Edinburgh; and the whole tenor of kis con- 
duct ſeems to be ſuch as might have been 
purſued by a perſon who intended only to 
retire out of view for a ſhort time, till the 
clamour of a prejudiced public againſt him 
ſhould ceaſe. A flight under ſuch eircum- 
ſtances, and conducted in this manner, can 
never be held as proof of guilt, or even as a 
circumſtance ſufficient to ſtamp credibility 
on the teſtimony of a witneſs baſe and pro- 
fligate beyond all example, deponing un- 
is the ſtrongeſt temptations to falſehood, 
_ unſupported by the direct teſtimony of any 
other — and directly contradicted 
by a proof of alibi, proved by a cloud of 
witneſſes altogether free from ſuſpicion. 
Wich regard to the circumſtance attending 
Mr Brodie's departure, his conduct in Lon- 
don, on ſhip- board, and on the Continent, 
the evidence adduced by the proſecutor is in 
the higheſt degree lame and inconcluſive. 
Indeed it ought totally to be rejected as not 
the beſt the profecutor had it in his power to 
bring; and as to his being brought back to 


this country, the evidence is very defective. 
| The 
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The evidence of Mr Longlands conſiſts 
chiefly of hearſay. Thoſe perſons who ap- 
prehended Mr Brodie, who conducted him 
back to this country, are not produced as 
witneſſes, Mr Walker, who is faid to have 
protected him in London ; the owners of the 
ſhip, who are faid to have altered the deſti- 
nation of the ſhip to aid his flight ; none of 
them are brought forward. And as hearſay 
evidence is only competent where the prin» 
cipal witneſs is dead or cannot be had, nei- 
ther of which is here the caſe; I ſubmit to 
you, Gentlemen, whether any parc of this 
evidence ought to have been received, or 
ought now to be regarded by a jury ? 

I come now to the evidence ariſing from 
the letters ſaid to be written by my client, 
Gentlemen, urgent as his cafe may be, I do 
not with to ſtrain any thing, or to evade any 
part of the proof. l do not mean to conteſt 
that theſe lerrers are of the hand-writing of 
Mr Brodie, although this poinr has been but 
flenderly proved. My client has not himſelf 
denied them: I ſhall admit them to be his. 
Now theſe letters contain nothing which can 
bring home to him the preſent charge. They 
prove, that he was avoiding his native land; 
that he was anxious for the fate of theſe 
abandoned men; that he was afraid they 
might accuſe him: but he expreſsly ſuppoſes 
a 
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a falſe accuſation; an accuſation that might 
equally involve the innocent perſons he was 
writing to. In one paſſage, he expreſsly af- 
ſerts his own innocence. Yet the letters are 
written in full confidence, and without any 
_ feeming intention to hide any thing. Ir is 
true, indeed, that in one of theſe letters he 
ſays, that he had no acceſſion to any of their 
depredations except the laſt, which is laid 
hold of as a direct acknowledgment of 'the 
crime: But, Gentlemen, ſuppoſing the word 
depredation could not be otherwiſe explained, 
where is the evidence that the crime in que- 
ſtion was the laſt of which theſe abandoned 
ruffians were guilty? and if there were, ir 
would not be concluſive. The word depre- 
dation is generic, and may as well apply to 
the depredations of the gaming- table as to 
acts of theft or houfe- breaking; and as there 
is but too much reaſon from the evidence, 
particularly the proceſs at the inſtance of 
Hamilton for defrauding him by falſe dice, 
to believe that this unhappy man was not 
altogether free from acceſſion to depredations 
that may at the gaming-table have been 
committed by thoſe perſons againſt ſuch 
as were unfortunate enough to fall into 
their hands; why ſhould you, Gentlemen, 
to reach the life of a fellow-citizen, conſtrue 


ſo equivocal an acknowledgment, couched - 
| 
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fo general terms, as applicable to a particu- 
lar act of guilt; for the proof of which, 
againſt this priſoner, you have nothing but 
the molt exceptionable of all human teſti 
mony, contradicted by the moſt direct proof 
en bh ir Bret lr I r 
But this is not all. The terms of this ac- 
knowledgment, as repeated in the laſt of theſe 
two ſcrolls, exclude even the poſſibility that 
the priſoner could refer, or mean to refer, ro 
the breaking of the Exciſe- office as the de- 
predation to which he had an acceſſion; for 
he expreſsly ſays, that he loſt L. io by it: 
but how, in the nature of things, is it poſ- 
ſible, that if he had been concerned in that 
affair. he could have thereby loſt L. 10, or 
any ſum whatever, ſeeing Brown, and Ain- 
flie have both ſworn, that the money was 
fairly divided, and that each of the. parties 
concerned received L. 4 ſome odd ſhillings 
for his hare? To what other act of depre- 
dation, and whether to, any commuted at 
the gaming: table, theſe words refer, it is not 
for me to ſuggeſt, nor are you, Gentlemen, 
bound. to inquire; though it would ſeem 
that depredations at the gaming-table are 
the only attacks upon the property af our 
neighbour that can be attended with patrig 
monial loſs. It is enough to exclude thels 
ſcrolls, and alſo the 72 from operating 
| es 1 Oo 
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as evidence of the priſoner's acceſſion to the 
crime he is charged, that the only acceſſion 
they acknowledge is inconſiſtent with the 
poſſibility of his guilt; and if he has been 
ſo far miſguided ad to have been concerned 
with thoſe infamous perſons in any thing be- 
yond that gambling connection which he 
has all along admitted, it muſt have been 
fome other offence not yet diſcovered, or not 
hitherto made the ſubject of proſecution; 
which, not being charged in the preſent in- 
dictment, could not have affected the pri- 
ſoner, though a proof of it had come out in 
che courſe of hib trial. | 
The only remaining circumſtance brought 
in aid of the direct parole-teſttmony, is the 
different articles which have been found in 
the honſe of the priſoner or elſewhere, and 
which the proſecutbr has attempted to con- 
nect with the commiſſion of the act which 
is the ſubject of the libel. On this bead I 
ſhall derain you but a moment; there not 
being the ſhadow of evidence to connect any 
one of them with the priſoner, ſo as to afford 
'A \ preſumption, anne far leſs evidence, of his 
Mn. ds p 
. A dirk lanthorn was found 3 in his houſe; 
but there is not the appearance bf evidenee 
that it was uſed at the perpetration of the 


crime in queſtion, or was ever out of Mr 
| Brodie's 
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Brodie's own. houle. , The utenſil itſelf is 

perfectly innoceat. The uſeful part of it was 
found in the cock- pen; and it is well known 
that cocks are chiefly fed by candle-light. 
There were keys and picklocks found in his 
houſe; but it was proved, that theſe are the 
ordinary implements of his trade; and not 
one of thoſe, have been ſworn to as having 
been uſed: by the villains, who beſt knew. and 
deſcribed the whole, myſtery of the iniquity. 
Nay, the only inſtruments that were uſed 
on that occaſion, in opening the locks or 
forcing the doors, were found at the bottom 
of Allan s Cloſe or Warriſton's Cloſe, by the 
officers of juſtice, led by the. other priſoner 
Smith to the hole in which they were con- 
cealed; and not one of thoſe articles, being 
two crows, a key, a pair of curling- irons, a 
coulter of a plough, and two wedges; the 
three firſt of which Brown and Ainſlie ad- 
mit were carried to the ſcene of action by 
Brown: aud Smith, while the two laſt were 
ſtolen by themſelves from. a hel. near Dud- 
dingſton. 

True indeed it is, that a pair of piſtols, 
which theſe witneſſes ſay were the property 
of the priſoner Mr Brodie, were found in a 
fire- place in his houſe: but it is proved by 
the ſame witneſſes, that theſe piſtols had not 
been in the, priſoner” 8 hangs for a month be- 

Ff 
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fore, when he had lent them to Smith; that 
chey were in Smith's poſſeſſion on the night 
libelted; and the Sheriff's officers ha ve proven, 
that it was Smith himſelf who dug up theſe 
piſtols in Mr Brodie's houfe; which demon- 
ſtrates that it was he who hid them there: 
A-eircymiſtance not very reconcileable with 
Ris conſidering Mr Brodie as an acceſ- 
ſory; as in that caſe he could not have cho- 
ſen a more improper place to conceal them: 
in caſe vf diſcovery it wonld become the ob- 
Jet of the earlieſt and moſt anxious ſearth. 
Gentlemen, theſe obſervations upon the 
proof on both fides I ſubmit to your moſt 
careful and - detiberate confiderarion. You 
have on the one fide a direct and poſitive 
proof of alibi; which, if the witneſſes are 
not foreſworn, muſt preclude the poſſthility 
of the priſoner's guilt : and that thoſe wit- 
neſſes have departed from the truth, there is 
not the ſhadow of reaſon to ſuſpect. On 
the other hand, the whole direct evi- 
2 the priſoner; is the teſtimony 
of two witneſſes, who, beſides being deſti- 
tute of all right ts be believed as witneſſes in 
any cafe, have been brought to give evi- 
dence in the preſent, in circumſtances of 
the very ſtrongeſt temptation, to convict 
my unhappy client whether innocent or 


guilty, as, but for their having accuſed 
7 him, 
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him, one or both of them muſt have ſtood: ot 
this bar in his place. It is for you, Genrle« 
men, to conſider, under all the cixcumftan- 
ces of the caſe, to which of thoſe contradie- 
tory proofs you will adhibit your belief. 

In the hands of an upright and intelligent 

ary I. leave this unfortunate gentleman; 
confident, that whatever verdict you ſhall 
pronounce will be the reſult of your ripeſt 
judgment, tempered, in caſe of doubt, with 
that tenderneſs with which ic becomes you 
to decide when the ES — n ow 


citizen is at ſtake. 4 3 We 


6 Lord Fufice-Clerk. Greta of via Jury, 
the crime-which is charged againſt-the pris 
ſoners at the bat is of a kind the moſt hurts 
ful to ſociety. The ſituation of the pannels, 
and particularly of one of them, is alſo en 
ceedingly diſtreſsful. Mr Brodie's father, 
whom I knew, was a very reſpectable man; 
and that the fon of ſuch a man, himfelf too 
educated to a reſpectable profeſſion, and-who 
had long lived with reputation in ir, ſhouid 
be arraigned at this bar for a crime ſo de 
teſtable, is what muſt affect us all, Gentle 
men, with ſenſations of horror, This une 
ppy ſituatlon ſeems. to have ariſen from a 
. of indulging vices which are tao 


. faſhionable ; but it affords'a 
ſtriking 
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in the preſent caſe, any reaſon to ſuppoſe 
that they were under improper temptations 


n called upon by the Court, and it 


i © 
ſtriking example of rhe ruin which follows 
in their train. y 


That the Exciſe-office ur broke, into, is 
not-difpured. - The —_— therafore a 


Now, to be es hs — you n in 


the firſt place, Gentlemen, the evidence of 


Brown and Ainſlie; and if they have ſworn 
truth, the priſoners muſt be guilty... To the 
admiſſibility of theſe witneſſes there-can be 
no objection. Were not evidence of this 
fort admiſible, there would not be a poſſi- 
bility of detecting any crime of an occuht 
nature. Had a corrupt bargain, indeed, 
been proved; by which they were induced to 
give their evidence, there might, have been 
room for an objection to their admiſſibility, 
But no ſuch bargain has even been alleged 
againſt the public proſecutor. in the preſent 
caſe, ' And as to their being accomplices, 
this, Gentlemen, is no objection at all. A 
proof by accomplices may diſplay, it is true, 
a corruption of manners; which alone can 
render ſuch proof negeſlary: But it is im- 
poſſible to go into the idea that their teſtis 
mony is therefore inadmiſſible. Nor is there, 


to give their evidence. Each of them was 


Was 


. 


was exphained” to each of them, that they 
run no hazard unleſs from not ſpeaking: the 
truth; and that their being produced as 
witneſſes ſecured them from all puniſhment 
except what would follow upon their giving” 
falſe evidence. Under ſuch circumſtances, 
you cannot ſuppoſe, Gentlemen, that they 
would be guilty of pefjury without any pro- 
ſpect of advantage to themſelves, and mere 
ly to ſwear away the 2 och theſe err 
at the bar. 

Their credibility, to be ſure, reſts 4 
you, Gentlemen: And if you find any thing 
unnatural or contradictory i in their evidence, 
you will” reject it. But there is nothing in 
it unnatural or contradictory.” The princi- 
pal objection was made againſt Brown; but 
his evidence is corroborated by that of Ains 
lie, and the evidence of Ainſlie is again corro- 
borated by that of Brown; and they are both 
corroborated by all the other circumſtances 
depoſed to. With regard to Smith, you hase 
the beſt of all evidence againſt him, his 
own declarations; for it ſurely is not to be 
imagined that any man would criminate 
himſelf contrary to the truth. Theſe de- 
clarations have been ſubſtantiated in your 
hearing; and where a corpus delicti is eſta- 
blifhed as in the preſent caſe; to which theſe 
declarations refer, there cannot be W 


| 
| 
| 
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of- their being the very beſt. evide 
therefore I 2 15 


. legal —— 1 Brodie: But 
they corroborate the evidence of Brown and 
Ainſlie, who ſwear poſitively againſt him. 
The evidence of Grabame Campbell like - 


wiſe corroborates that of. cheſe witneſſes. With 


regard to Mr Brodie, ſhe. ſwears politively, to 
his being preſent with them, dreſſed in 15 
old-faſhioned ſuit of black clothes. 

ſeerns, indeed, to be in a miſtake about — 
priſoner's having ſupped at Smirh's.. houſe, 
- night; but the reſt of her evidence, 
18 clear and explicit, and concurs. preciſely 
with what 1 have heard ne 


witneſſes. 
„Tbe . off e ants; N like» 


wiſe correſponds exactly with the depoſition of 


Bonar. Ainſlie tells you that a man came 
maning:down the cloſe; and it appears that, 
when he the door Brodie ſet off with. 
bamſelf: And indeed, to tell you the truth, 
could not much blame him: And Mr Bo- 


nat tells you, that he went. down the cloſe 


at the very time when the robber y was go- 
ing on, and that when he opened the door 
qu” oppo ts of a W char gra 
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actly correſponds with the prifoner and Gs 
dreſs he had on that night. 

It appears clear alfa, Gentlemen, * the 
depoſitions: of the Sheriff's: officers, that ſe- 
veral articles were found upon the ſearch in 

Brodie's houſe, which Brown'. and Ainſlie 
depoſe ro have been uſed in the robbery-af 
the Exciſe- office; à pair of piſtols, a dark 
Hnthorn, keys, picklocks, &. and many of 
theſe laſt ſuch as never were employed by 
Mr Brodie in the courſe of his buſineſs: ſo 
that no doubt can remain in your mind of 
the: truth of the facts ſworn. to by theſe two 
men, which are all confaſtent . wich and cor- 
roborated hy the other evidence: 

Tbe crime with which theſe priſoners are 
charged, Gentlemen, was committed on the 
Irhlof March. Two perſons were taken up 
for it, and Brodie abſconded. It is eſtabliſh - 
ed by the evidence, that he went to London 
was — put an board a ſloop at night, 
and carried to Fluthing z and that, upon 
ſearch being made for him, he was appres 
hended at Amſterdam and brought back to 
this country. Gentlemen, hen a perſon 
whois accuſed of a crime flies from juſtice; 
it affords a ſtrong arr an of guilt. An 
innocent man would not fly without juſt 
cauſe. The proſecution againſt him for 
uſing falſe dice could not be the reafon'vt 
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his flight: Nay he tells you himſelf in his 
declaration, that he abſconded becauſe Smith 

and Ainſlie were taken up. + 
The papers found in the trunk, Gentle- 
men, and the two fcrolls,. all which have 
been proved to be of Mr Brodie's hand- 
-writing, afford ſtrong evidence againſt him. 
In one of the ſcrolls there is a fair and full 
confeſſion of his direct acceſſion to the rob 
bery of the Exciſe- office. He ſays, he ne- 
ver was directly concerned in any of their 
depredations, except the laſt ſatal one.” This 
ãs even a confeſſion of more than is charged 
againſt him; for it muſt mean that he was 
concerned, though not directly, in their o- 
ther depredations. And it is impaoſſible, 
Gentlemen, to miſtake the meaning of this 
expreſſion, or that it can apply to any thing 
elſe than the Wee into the re 
fice. | 
With regard to the alihi, Gentlemen, it is 
no doubt proved by the oath of Mr Sheriff, 
that he was in Brodie's company from three 
o'clock of Wedneſday th March till near 
eight at night, he having dined in Mr Bro- 
die's houſe that day along with three ladies, 
and a gentleman whoſe name he does.not 
recollect But then this. reſts entirely upon 
his evidence; and though I do not mean to 
fy: that he has. ſworn ils yet he.1 is not 
| 2 


— 
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» witneſs omni exceþtione major, above all ex- 
ception, being the brother-in-law. of Mr 
Brodie. Beſides, Gentlemen, that allowing 
the evidence of Mr Sheriff, he is till only 
a ſingle witneſs; and even in civil caſes a 
fact cannot be eſtabliſned by the evidence 
only of one witneſs, eſpecially where it is 
not ſupported by any other circumſtances. 
At any rate, the evidence is not inconſiſtent 
with the guilt of the pannel; for the Ex- 
eiſe- office was broke into after eight o clock; 
and Mr Sheriff was in his own houſe in St 
James's Square about eight o'clock. _ 

As to the- evidence of Jean Wart, who 
{wears that Brodie came to her houſe that 
night at eight o'clock, you are to conſider, 
Gentlemen, that although, to be ſure, the is 
not his wiſe, yet ſhe is his miſtreſs ; and love 
is often as deeply rooted between perſons of 

that kidney as between lawful man and wife. 
And as you ſee, Gentlemen, that either ſhe 
mult be miſtaken as to the hour, or that the 
witneſſes on the other ſide muſt be wrong, 
you are to determine with yourſelves whes 
ther the witneſs for the proſecution brought 
forward by the Lord Advocate, who has no 
intereſt but to get at the truth, or this wo- 
man, and her ſervant- maid who concurs 
with her, are molt intitled to belief. And 
| you can have no doubt but that the pre- 
Gg2 ſumprion 
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ſumption is greatly in favour of the wie- 
neſſes for the Crown, who can be influenced 
by no motives but thoſe of public juſtice. 
This woman and her ſervant Peggy Giles 
have no doubt depoſed that it was 8 o'clock 
when Mr Brodie came to their houſe : bur, 
Gentlemen, even ſuppoſing them to be {wear- 
ing to what they think true, yet they till 
may be miſtaken with regard to the preciſe 
time; and the miſtake of an hour, or half an 
hour, would reconcile their evidences with 
the other proof you have heard. There is a 
bell rings at ten o'clock as well as at eight; 
and theſe witneſſes may very probably have 
confounded the one with the other: for I 
have no doubt that Brodie did come to that 
"houſe that night, and ſtaid there till the next 
morning. Gentlemen, the law itſelf makes 


allowance for miſtakes of this kind. Thus 


in the civil court, in a competition between 
two arreſtments, of which one for inſtance is 
at eight and another at nine o'clock, they are 
i bates par: paſſu, becauſe the law ſuppoſes 
that the memories of witneſſes may be ſo 
. frail as not to diftinguiſh ſhort intervals of 
time wich proper accuracy: So that you ſee, 
Gentlemen, that even ſuppoſing theſe wit- 
neſſes willing to {| the truth, yet their 
_. evidence is completely reconcileable with the 
= ge * Upon the whole, Gentle- 
men, 


* 


© m1 


men, bing all the circumſtances of this caſe 
together, | can have no doubt in my own 
mind that Mr Brodie. was. preſent at the 
breaking into the Exciſe- office; and as to 
the other man, Smith, as | have already ſaid, 
there can be ſtill leſs doubt as to him. If you 
are of the ſame opinion, Gentlemen, you 
will return a verdict againſt both the priſon- 
ers; but if you are of a different opinion, 
and do not confider the evidence againſt 
Brodie ſufficiently ſtrong, you will . ſeparate 
the one from the other, and bring in a ver- 
4 nen 


Kr 


* a time — this trial, n 
uncommonly. crowded, notwithſtanding the fees of admiſ- 
ſion were raiſed ſo high as three, four, and five ſhillings. 
The heat was for a great part of the time intolerable 5 
and the noiſe and. tumult occaſioned. by orders. given by 
the Court to clear certain parts of the houſe, frequently 
interrupted the buſineſs of the trial. But the audience, 
who had paid for their places, were determined not 10 be 
turned out of them, and therefore maintained their ground, 
although the diert bayonets were two or three. times 
mentioned. The Court's being occaſionally ſubjecbed to 
ſuch inconvenience, proceeds from the door-k 
allowed to extort money for admiſſion ; 2 practice di- 
rectly contrary to the ſtatute . law of the land, and deroga- 
tory to the dignity of the High Court. 

The door-keepers not only demand money „ but they 
claim the privilege of determining who ſhall ol hall 


en ITY e 


* 
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AT about fix o'clock on Thurſday morn- 
ing the Court adjourned until one o'clock 
of the afternoon, and the Jury was incloſed. 
When the Court again met, the liſt of Aſſize 
was called over, and the following verdict 
was delivered by the chancellor of the Jury 


they think proper, a great proportion of the members of 
the Court. Many of the agents during this trial were 
compelled to pay a crown for their places; and others 
were reſuſed admittance upon any terms. When it is 
conſidered that the practice of the criminal law of Scdt- 
land cannot be acquired. from books, nor by any one man 


in the courſe of his own experience, and that the agents 


are often charged with the conduct of trials, upon the 
iſſue of which the lives and fortunes of their fellow. citi- 

zens depend, it ſeems highly inexpedient, not to ſay un- 
Juſt, to deny them the privilege of admithon to the Court, 
where alone they can have an opportunity of acquiring 
that knowledge which it is highly neceſſary they ſhould be 
poſſeſſed of. The Court, however, ſeem to think differ- 
ently : for upon a late occaſion, when an agent complain- 
ed to them of being excluded by the door-keepers, . they 


gave him no redreſs. 


1 have only to add, that if it is ſtill thought proper to 
allow the door-keepers to take money, that a fare thould 
be eſtabliſhed for admiſſion to each of the different parts 
of the houſe, in proportion to the accommodation they 
afford, that all his Majeſty's lieges may be upon as equal 
a footing there as in other public places. 
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to the Lord Juſtice-Clerk; and, afcer being 
recorded, was read aloud by the clerk. 


At Edinburgh the. twenty-eighth day of Ar- 
guſt one thouſand ſeven hundred and eighty» = 
eight years, CSE: Fo 

Tuk above Aſſize having incloſed, did 

make choice of the ſaid John Hutton to be 
their chancellor, and the ſaid John Hay to 
be their clerk: And having conſidered the 
criminal indictment raiſed and purſued at 
the inſtance of 1/ay Campbell, Eſq; his Maje- 
ſty's Advocate, for his Majeſty's intereſt, 
againſt William Brodie late wright and ca- 
binet- maker in Edinburgh, and George 
Smith late grocer there, pannels, with the 
incerlocutor pronounced by the Lord Jaſtices 
Clerk and Lords Commiſſioners of Juſticiary 
on the relevancy thereof, together with evi- 
dence adduced by the proſecutor for. proving 
the ſame, and the evidence adduced by the 
pannels in exculpation; they all in one voice 
find the pannels William Brodie and George 

Smith a the & of the crime charged againft 


them in the ſaid indictment. In witneſs 
whereof, the ſaid chancellor and clerk have 
ſubſcribed. theſe preſents upon this and the 
preceding page, place and date foreſaid, in 
their name and by their appointment. 
(Signed) Joun HuTToORN; 

_ Joun Hay, CIK. 

Lord 
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Tord Advocate. It is now incumbent up- 
5 me, my Lords, to move your Lordſhips 
to pronounce the ſentence of the law againſt 
the priſoners at the bar. | 


Mr Wight My bids before your Lord- 
ſhips proceed to pronounce judgment, I have 
an objection to ſtare in behalf of the priſon- 
ers at the bar, which in my opinion ought 
to prevent any judgment from paſſing upon 
this verdict. My Lords, from the evidence 


taken in the courſe of this trial, it appears 


that the libel is inſufficient, inſomuch as it 
charges, that the pannels did wickedly and 
felonioufly break into the houſe in which 
the General Exciſe- office for Scotland was 
then kept; whereas it ought to have ſtated, 
that they ſo broke into «ne of the houſes ſo 
kept, deſcribing ſuch: houſe particularly: 
For it appears from the proof, that there 
were two ſeparate and * difiinet houſes in 
which the General 'Exciſe-office for Scotland 
was then kept, on the 'oppofite fides of the 
cloſe, and at a confiderable diſtance from 
each other. Befides, my Lords, . ſuppoſing 
this uncertainty in the hbel as to the /ocus 
uelicii were inſufficient! to operate an arreſt 
in judgment, yer no judgment can paſs up- 


on the verdict of the Fury, in as much as it 
finds in m terms the pannels guilty of 


the 
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che erime libelled j by, which it. is ſoundꝭ that 
they. have been; guilty.of break: ug into 97 
houſe in- which the General. Exciſer office ar 
Scotland was then kept, wichout diſtinguiſh 
ing to which of the two before. mentione 
houſes the verdict applies. And the preſent 
plea, in arreſt of judgment deſer ves the gręat- 
er conſideration on this account, chat the Ju- 
ry were called upon, by the manner in whach 
the proof was conducted on the part of the 
pannels, to attend particularly to the circum» 
ſtance. of. the Exciſe : office: being 70 5 in. two 
TOA and: ditina houſes. 131i 


Ws A i 1 'My. Lords, I am not a 
lirle ſurpriled that. an objection of this na- 
ture ſhould be brought forward at this time. 
This plea reſolves into an objection, to che 
relevancy or form of the indictment, which 
ought'to. have, been ſtated; in liminę. II. the 
gentlemen on the other ſide of tho bar meant 
to have ſtated any ſuch objection as the. prer 
ſent, they ought to have done it Aeg 
But after they have allowed the 1 
to paſs without any ſuch objection 
- your Lordſhips have ſuſtained it as xe Ln 
and remitted it to the Knowledge of an 
fize in common form; and when the jury 
have returned a verdict finding, the priſoners 


guilty of the crime” edarged-rthFne a, be 
no 
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no room for any further proceeding, unleſs 

pronounce the ſentence of the law upon 
he verdict fo returned. I do therefore, my 
Lords, alrogecher deny that it is competent, 
in this ſtage of the trial, to bring forward 
an objection ſuch as the preſent; which ought 
to have been ſtared at firſt} and which. your 
Lordſhips cannot now enter- upon. 
But, my Lords, even if the matter were 
open, the objection itſelf is altogether frivo- 
Tous; for the houſe that was broke into, as 
ſtared in the indictment, was really and tru- 

the houſe known by the name of the Ge- 
neral £xciſe- office for Scotland at the timed Ir 
is indeed true, that one or two of the clerks 
and inferior officers' were accommodated in 
a ſmall houſe within @ few feet or yards of 
the large one, and which was joined to it by 
a wall like a wing: But this did not make 
them in any ſenſe of the word two ſeparate 
houſes. The principal houſe, which was 
broke into, was hired at L 300 per annum of 
rent, and the fmall houſe af L. 8 per annum, 
This laſt was juſt as much a part of the Ge- 
neral Exciſe-office as a kitchen ſeparate from 
any houſe is a part of that houſe. And 
ſurely your Lordſhips would not caſt an in- 
dictment which charged, that a man's houſe 
was broke into, upon the ground that his 
kicken was not joined to his houſe, which 


very 
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very often happens, I therefore, my Lords, 
conhider this as a very trivolous odjection; 
and | know that the honourable counſel on 
the other fide of the bar who is to ſpeak 1 
reply to me, knows too well the dignity « 

his character and 'theE honour of his profeſ- 
ſion to inſiſt ſeriouſly upon an objection ſo 
futile, Had this been the caſe of a poor 
man, my Lord, we would not have heard of 
this objection ; and I do not ſee what title 
the rank and ſituation of this man can plead 
for troubling the Court with frivolous ob- 
jections to the verdict of a jury, after ſo long 
and ſo fair a trial. Sel RE 


_— * 


Dean of Faculty. My Lords, 1 know what 
belongs to the dignity of my profeſſion and 
the honour of my character as well as my 
Lord Advocate. Here the Lord Advocate, 
laying his hand upon his heart, expreſſed, 
by the ſtrongeſt geſtures, that he meant to 
ſay nothing diſreſpectful to the Dean of FA. 
culty, and was going to ſpeak, when my 
Lord Juſtice Clerk ſaid, that what my Lord 
Advocate had mentioned, ſo far from being 
derogatory to the Dean of Faculty, was a 
high compliment to him. The Dean of Fa- 
culty then reſumed,] My Lords, I fay that 
I know how I ought to a, d _— 
as a lawyer and a gentleman; it is in t 

auge r 


| 
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fall conviction of Ferber my duty that 
L.riſe to enforce the preſent 9 which 
L.think is ſuch a one as ought to overturn 


this, verdict.— It has been aſked, Why this 


objection was not brought forward in an 
earlier ſtage. of the trial? Why it was not 
pleaded at the very outſet, : as ſufficient to 
caſt; the indictment ? It has been called a 
frivolous objection by my. Lord Advocate. 
But many objections were ſtyled frivolous by 
the gentlemen on that ſide of the table du- 
the courſe of this; trial, which your 
ordſhips decided to be well, founded. My 
Lords, it was impoſſible to plead it in this 
eanly ſtage; becauſe the fact came out to be 
aq ſtated, in the objeclion only during the 
time that the proof, in this trial was led.— 
Though the. gircumſtanee might be known 
to us privately, before, yet it was not ſub- 
ſtantiated by proof; and this ſurely is. the 
r time for ſtating. an objection ;, the 
grounds of which only. appeared in the courſe 
of the evidence, and conld: not poſſibly ap- 
pear ſooner. 4" 85 hy 
With regard to the matter of fact in this 
caſe, L ſhall. not detain your. Lordſhips a 
moment. Nothing is clearer: frotn — evi- 
dence, than that there were two ſeparate and 
diſtinct honſes, in which the Exciſe- office 


was kept at the time when the robbery was 
committed. 
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committed. Several of the wirgeltes ier 
ſworn to this and it was admitted © on't 
other fide of the table, I kherefore lay, 

Lords, that this verdict, which. | hab 5 
the priſoners guilty of breaking” into, 
houſe in which che General Excile- office wa 
kept, —finds nothing. It is, in vain to ſa 

that theſe Two. houſes belonged to one and 
the ſame office. If they are not under the 
ſame roof, which! it. is "eonfellea theſe two 
houſes are not, then it is of no importance 
how near they may be to each. other; for 


neither of them is the houſe i in Which the 


Exci ie- office was kept; but only one of the 
houſes employed for that purpoſe. — His 
Grace the Duke of Buccleugh Fins two houſes 
lying near each other, the houſe of Dal- 
keith and the houſe of Smeiton, both. in 
the pariſh of Dalkeith. Wanld the ver- 
dict pr: a jury be good, which, upon the 
ſtatement of an 1ndictment that the 8 of 
the Duke of Buccleugh, lying within the. 
pariſh of Dalkeith, was broke into, ſhould 
ſimply find the pannel guilty ? Surely not; 
It would be neceflary to {| ecity which of 
the hou'es was broke into; becauſe an in 
nocent man; who could prove an ali with 
regard to the one, might not be able to 
prove it with regard to both, or in hort be- 
cauſe the libel is uneertald.— The k xeiſt= 


office 1s now removed to the houle larely 
poſſeſſed 
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Ne by Sir Thomas Dundas in the New- 
own of Edinburgh. Suppoſe that part of 
the offices fill remained in the former place, 
would jt be ſufficient to ſay, that the houſe 
in which the General Exciſe- office js kept was 
broke into, when there were evidently two 
houſes in which it was kept, one in the Old, 
and one in the New Town? And only dif- 
ference betwixt that caſe and the preſent is, 
that the diſtance is greater; for in both caſes 
the houſes are equally ſeparate and diſtin. 
In the ſame way, for the ſake of illuſtration, 
it was not till lately that I myſelf could find 
a houſe ſufficiently convenient both for the 
purpoles of buſineſs and accommodation of 
a numerous family. I had accordingly two 
houſes, one in George- ſtreet, and one in 
Prince s- ſtreet, and I have done buſineſs in 
both of them. Now, would an indictment, 
charging a perſon with having broken into 
the houſe of the Honourable Henry Erſkine, 
Dean of the Faculty of Advocates, be ſuffi- 
cient while | poſſeſſed two houſes, to ſup- 
port à verdit which found the pannel in 
general terms guilty? It would not be enough 
to ſay, that I employed both houſes fre- 
quently for the ſame purpoſes, and that 1 
could paſs from the one into the other, tho” 
not without ſome little inconvenience of get- 


ting wet when it rained. This undoubtedly 
would 


— 
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would not be- ſufficient ; unleſs 1 could prove 
that both houſes were one and the ſame, a 
verdi finding the pannel guilty of breaking 
into the houſe, could, from its uncertainty; 
apply neither tothe one nor tothe other, My 
Lords, I will not detain your Lordſhips. 
The caſe ig very ſhort and fimple; and wirk- 
out ſtatingKny further illuſtrations or argu- 
ments, | think that the priſoner cannot be 
more ſafe than in the opinions which your 
Lordſhips ſhall deliver upon lo plain a point 
ſo fairly "ſtated to your 2 


Lord Hales. My Lord: I hos — 
doubts concerning the competency of this 
objection; but it is a ſubject upon which T 
| do not like to enter. 1 am indeed ſorry that 
this objection has been ſtated, as it may flat- 
ter the priſoners with hopes which I am a- 
fraid are ill founded. The merits of the ob- 
jection itſelf appear to me very eaſy of diſ- 
cuſſion. The Dean of Faculty is miſtaken 
with regard to the houſe poſſeſſed by the 
Duke of Buccleugh, for they are not both in 
the pariſh of Dalkeith, as the houſe of 
Smeiton lies in the pariſh of Invereſk, But 
ſuppoſing they did boch lie in the ſame pa- 

riſh, there is a great difference betwixt houſes 
Goes at ſome diſtance from each other and 
thoſe which lie immedrately „ as 

1s 
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is, the preſent cafe. The: ſmall houſe ad- 
Joiging to;zhay} principal ang, in which the 
-ofhes,yas-kepr, is tobe conkdered as 
A part pf, the fame Sailing employed al- 
ways. for the ame purpoſe, and uſed only for 
better accommodation. I repeat it 2 
my Lords, that, l have doubts whether or 
Dot this, obie n he now, competent; but 
laying this Hut uf the queſtion, I am clear 
for repellingethe objection, as the expreſſion 
uſed in the indictent appears to me ſuffi- 
ciently deſcriptive of the place in which the 
general Exciſe- office was kept. 


„ 1 2b Tf vhs 


Lord Efugrove.. My Lords, I am forry 
that this Shjechon has. been flated ; and l 
think it my duty to declare, for the ſake of 
thefpriſoners ar! the bar, that 1 do not think 
it ſach as ought to induce them to hope that 
it will;operate, any. change as to the verdict 
which hay. heen returned this day. lt is my 
apinton, my. Lords, that the objection itſelf, 
withogt jefireting into the queſtion, whether 

it be nþw competent to tate it, cannot be 
kſteged, to by the Court. The indictment 
Hates, chat the priſoners at the bar broke in- 
tothe houſe in which the Exciſe- office was 
kept at the time when the robbery happen- 
ed; and although a few offices may have 
been kept in the — houſe adjoining to - 


pr in- 
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principal building, yet it cannot be denied 
that this ſeparate tenement was conſidered as 
a part of the General E xciſe- office; and the 
witneſſes themſelves who were examined up- 
on this point, have told us, that had this 
ſmall tenement been broke into inſtead of 
the principal houſe, they would have ſaid 
that the Exeiſe- office was broke into. Upon 
this ground, I am clear for repelling this 
objection as not well founded; the whole 
building, which was called the Exciſe- office, 
being fituated in the ſame place, and incloſed 
by the Commiſſioners ſo as to render its 
parts diſtin from any otber building. 


Lord Stonefield, My Lords, I do not un- 
derſtand the bringing forward this objection 
at this time; it ſeems as if they wiſhed to 
introduce the forms of the law of England. 
J think that the Lord Advocate has deſcribed 
in the indictment the place where the crime 
was perpetrated with ſufficient accuracy ; 
and therefore I am for repelling the objec-, 
tion, | | 


Lord Swinton. My Lords, among all the 
proceedings in this painful trial, the preſent 
motion gives me the greateſt pain. It ſets 
forth, 1½, That the libel charged the pri- 
ſoners with wickedly and feloniouſly break - 

T3 ing 
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ing into the houſe in which the General 
Exciſe- office for Scotland was then kept,” 
The motion next ſets forth, That the ver- 
dict finds the priſoners guilty of the crimes 

* charged; and it concludes for an arreſt of 

judgment, becauſe the General Exciſœ of- 
* fice conſiſts of more houſes than one, as your 
- Lordſhips will recollect from the proof ta- 
* ken before you yeſterday,” 

One of the Counſel yeſterday ſtated; him- 
ſelf as appearing not only in defence of the 
priſoners, but in defence of the law itſelf. 

The motion, however, now made, if pro- 
perly conſidered, tends to overturn the moſt 
valuable part of the law, namely, that part 
which or this kingdom the ſecurity of jury 
trial. By the mode of trials long ago eſta- 
blithed, the libel is firſt of, all to be read; 
the party accuſed is then at liberty to ſtate 
his defences to-the form of the indictment, 
and to the competency or relevancy of che 
charge; and it is the province of the judges 
to determine the law, that is, to decide upon 
the defences; which, together with the judg- 
ment upon them, muſt enter the record. 
The indictment and judgments upon it are 
then remitted to the knowledge of an aſſize, 
It then goes out of the hands of the judges, 
and the province of the jury commences, 
which! is to try the truth of the facts, and to 


apply 
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apply the law, that is, the judgment of the 
Court to the facts, by returning ſuch verdict 
as they think fit. That is their province.— 
After they return their verdict, the cauſe 
comes back into the hands of the judges to 
pronounce the ſentence of the law. But in 
doing ſo, the only materials ſubjeR to their 
judgment are thoſe which appear on the face 
of the record, that is, the indictment, the 
minutes of proceedings, and the verdict. 
They can take nothing elſe under their con- 
ſideration; particularly, they have no power 
to look back into any part of the proof, or 
to take it under conſideration in any manner. 
In the preſent caſe, looking into the record, 
we ſee the indictment charges the priſoners 
with breaking into the houſe in which the 
General Exciſe office was kept: We obſerve 
not in the proceedings any objections made 
to the form or the competency of the charge. 
The verdict finds the priſoners guilty. This 
is all that appears upon the face of the re- 
cord. But what is now propoſed to us by 
this motion? It is to look into our notes, or 
to recollect from our memory, that it was 
proved the whole offices of Exciſe were not 
preciſely under one roof; and that there is a 
ſmall adjoining houſe alſo made uſe of; and 
we are moved to arreſt judgment, for that. 
the libel 'is improperly laid, as it does Jnot 

L £2 men- 
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mention that there are more houſes than 
one, and ſpecify which of theſe were broke 
open. 

Now, what does this amount to? Is it not 
a ſuggeſtion to the Judges to look back into 
the proof, which is the whole province and 
privilege of the jury? If the Judges, after a 
verdict, might look back into, and conſider 
the proof or any part of it in favour of the 
Party accuſed, they might ſurely do the ſame 
thing to+his prejudice, and in favour of the 
proſecutor. Is not this a mode of proceeding 
altogether incompetent? Is it not paving 
the way to make verdicts of no uſe, by our 
uſurping a right to judge of the proof, inde- 
pendent of the verdict? a proceeding which, 
I ſhould think, not only incompetent, but 
even criminal. Why did our anceſtors eſta- 
bliſh the rules of proceeding which we have 
always obſerved? It was for the ſecurity of 
the lives and liberties of the ſubjects of this 
kingdom. The ſecurity handed down to us 
from our anceſtors, we are bound to deliver 
unimpaired to our poſterity. My Lords, if 
I have expreſſed myſelf warmly upon this 
occaſion, I hope your Lordſhips will forgive 
me. I am ſo clear upon the incompetency of 
this motion, that, however clear alſo upon 
the merits, yet, for the reaſons given, I am 


not at c liberty to ſay one word upon them. 
Lord 
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. Lord Fuftice-Clerk. I am clearly of opi⸗ 
nion, that it is not now competent to receive 
this objection, although the objection itſelf, 
were it received, is ſuch as would have no 
weight with me. But I will not enter into 
its merits; it ought to have been ſtated in thg 
pleadings as a bar to the preſent trial; and 
the Counſel for'the pannels ought then to 
have brought forward whatever proof they 
had in order to prove the matter of fact. It 
is now impoſſible for the Court to review the 
evidence which has been led ; and the objec= 
tion muſt therefore be repelled. 

(The Dean of Faculty moved the Court 
to allow the plea upon the arreſt of 
judgment to be entered upon the record; 
which was allowed accordingly, and an 
interlocutor pronounced repelling it.) 


Lord Juſtice-Qerłk. My Lords, you will 
now deliver your opinions as to the ſentence 
to be pronounced . the pannels at the 
bar. 


Lord Hailet. My Lords, after the verdict 
of the jury, nothing remains for us but the 
melancholy taſk of pronouncing the ſentence 
of the law. It is not left in our option what 
puniſhment to inflict; for the law has decla- 


red the crime of which theſe unhappy —— 
ve 
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have been convicted, capital. It is my opi- 
nion, my Lord, chat the priſoners at the bar 
be carried back to the Tolbooth of Edin- 
burgh, and that they be there detained, and 

that they be executed on Wedneſday the * 
day of October next. 


Lord Eflorove. My Lord, nothing i is bett 
for me hut to agree with the opinion deliver- 
ed by my honourable brother. 1 fincerely 
commiſerate the fate of thefe unhappy men; 
one of them eſpecially I pity much. Now 
that | ſee him at the bar, I remember that 1 
knew his father, who was a moſt worthy 
man. Their ſituatio is a miſerable one; and 
I hope that it will have the effect to deter 
others from being betrayed into the ſame 
vices'which have led theſe poor men to this 
A condition. : 


Lords $tonefield and Swinton delivered en- 
tinients to the ſame purpoſe. q< x 


* ADDRESS ro Tu: PRISONERS. 


Lord Fuſlice Clerk, William Brodie and 
George Smith, It belongs to my office to pro- 
nounee the ſentence of the law againſt you. 
You have had a long and fair trial, condue- 


ted on the part of the public proſecutor —_— 
e 


{ 235 ) 


the utmoſt candour and humanity; and yon 
have been aſſiſted with able counſel, who have 
exerted the greateſt ability and fidelity in 
your defence. I wiſh I could be of any uſe 
to you in your melancholy fituation. To 
one of you it is altogether needleſs for me 
to offer any advice; You, William Brodie, 
from your education and habits of life, can- 
not but know every thing ſuited to your pre- 
ſent ſituation which I could ſuggeſt to you. 
It is much to be lamented, that thoſe ' vices 
which are called gentlemany vices are ſo fa» 
vourably looked upon in the preſent age. 
They have been the ſource of your ruin; 
and, whatever may be thought of them, they 
are ſuch as aſſuredly lead to ruin. I hope 
you will improve the ſhort time which you 
have now to live, by reflecting upon your 
paſt conduct, and endeavouring to procure, 
by a fincere repentance, forgiveneſs for your 
many crimes. God always liſtens to thoſe 
who ſeek him with fincerity. The ſentence 
of the Law, and. of this. Hrgh Court, 1s, 
That you be carried back to the priſon from 
whence you came, there to be derained until 
Wedneſday the iſt day of October next; and 
on that day to be taken forth of the tolbooth 
to the common place of execution, and there to 
be hanged on a gibbet by the neck until you | 
aredead; and your moveable goodsand gear = 
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be eſcheat and inbrought to is Majeſty's 


uſe: And this is pronounced for doom. 

The ſentence was afterwards read aloud; 
at the concluſion of which Mr Brodie reſpect⸗ 
fully bowed to the Court, and the pannels 


were then carried off to priſon. 


Thus ended a trial which had excited the 
public curioſity to an extraordinary degree, 
and in which their expectations were not diſ- 
appointed. During the ſpace of 21 hours, 
the time it laſted, circumſtances continually 
followed each other to render it highly in - 


tereſting, and more particularly to the gen- 


tlemen of the law, on account of the great 
variety and importance of the legal topics 
which were diſcuſſed and decided. The pan- 
nels behaved in a manner different from each 
other; Smith appearing to be much dejec- 


ted, eſpecially at receiving his dreadful ſen- | 


tence, although in many inſtances he ſhowed 
very great acuteneſs in his remarks upon the 
depofitions of the witneſſes, and in the que- 
ſtions to them which he ſuggeſted : Mr Bro- 
die, on the other hand, affected coolneſs and 
determination in his behaviour. When the 
ſentence of death was pronounced, he put 
one hand in his breaſt and the other in his 


fide, and looked full around him. It is ſaid 


that he accuſed his companion of puſillani- 


mity, and even kicked him as they were 
leaving 


— — — as des 7 oo OO 
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leaving the Court ; but we will not venture / 
to vouch for this laſt circumſtance of his 
behaviour. He was genteelly dreſſed, in a 
blue coat, a fancy veſt, black ſilk breeches, 
and white filk ſtockings, and he was other- 
wiſe remarkably clean and neat. Smith was 
but poorly clothed, having had no money 


fince his confinement, which had already 
laſted fax 2 \ 
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"At 5. 61. L 19. Led Halbe. My. Lord Jabtice-Clerk, 


ough Mr Clerk ſtated his objection generally, yet be did 
not enter into particulars ; and I think he may be allowed 
now to ſtate what particulars he means to infiſt on. 


P. 66. I. 26, 27. For Hubbart or Hubburt read Hobart For 


a very reſpectable family of Buckinghamſhire, read the 
reſpectable family of Buckinghamſhire. my 
P. 67. I. 20, For is read are. : 
P. 73. I. 7. For bound read found. 


P. 77.1. 6. For Tothelfield; read Tothilfields. 


114. L 12. For civil read Civilians. 
175. I. 5. Add to. | 
198, 1. alt. dels ang. 2 
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[WHEN Ma Mons tsor firſt formed the reſolution of pub- 
liking the Trial of William Brodie and George Smith, he 
in to have given the Public a ſhort ſketch of their 
lives. He was afterwards induced to relinquiſh that inten- 


tion by ſolicitations from the friends of one of the unfortu« 
hate men; by whom. he was aſſured that Mr Creech had. 
engaged, upon his denn, not to publiſh ang thing in his 


account of the Trial, either in the form of anecdote or 
vtherwiſe, that did not occur · in the caurſe of the trial 


itſelf, It ſeems Mr Creech and, the Gentlemen who had 


applied to him mifunder/fobd each other; and the conſe - 
| quence has been, that Mr Creeche's account of the trial has, 


in the opinion of ſome, had an advantage over Mr Morris. - 


ſon's by the following papers being annexed to it as an Ap» 
| Mr Mottiſon does not at preſent conſider himſelf 


at hb any thing more'to the world than Mr- 
1 known; but” be is 82 4 


- - that he is intitled to the putchiaſers of his 


4 of the trial on a footing with thoſe e bs 


' ing Appeadia/] 


The JOURNAL of Ma Groves, who was 
diſpatched from London to e 


to Fak$,pharge of BroDIE, 


ON Tuckiay the itt July, I lefe London, _ ee at 
Harwich at three o'clock next morning: Wedenſday, 


ry Ro * * packet, 9 


* 
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ſer's letter, and alſo on the Captain, who dined with me: At 
half paſt four in the afternoon ſailed out of the harbour, and 
loſt ſight of the land at nine: Thurſday, got ſight of Hel- 
voetſluys at 12 next day,—a dead calm four leagues from 
ſhore, —rowed into the harbour in the long boat, with Cap- 
tain Hearne and Carpmeal, (Sir 8. Wright's officer) with 
the mail, and a woman going as Lady's maid to Sir James 
Harris's Lady, — drove back by tide, and almoſt out to fea 
again, — landed on ſand,—walked to ſeveral farm-houſes, 
leaving the mail and baggage on the ſand, guarded, in queſt 
of a waggon,—refuſed ;— a boor, at laſt, went at an extra- 
vagant price 5—we had walked ſeven miles on hot ſands, 
and parched with thirſt ;—at-eight o'clock waggon came 
with the mail, &c.—ſet out for the brill, but, within two 
Miles, waggon broke down, and obliged to procure boors 
to carry mail, &c.—arrived at the Brill at half paſt nine, 
Brooks the meſſenger came from Helvoetſluys to meet 
us, where he had been waiting, —had heard nothing of 
any perſon (Engliſhmen) being in cuſtody at Amſterdam, 
which much alarmed me,—nor had Hutchinſon, the col- 
Ietor of the 1 alarmed ;—delivered Mr 
Fraſer's letter to Brooks ;—at ten ſet off with Brooks for 
Maſlinſluys,—arrived there at half- paſt eleven,—got to 
Delft at three quarters paſt twelve ;—arrived at the Hague 
at three in the morning inan open poſt waggon, with heavy 
rain, thunder, and hghtning. ——Friday, waited on Sir 
Harris at ten in the morning,—introduced by 
Brooks, treated with great affability, and received a let- 
ter from Sir James, which he had already wrote, directed 
to Mr Rich the conſul, Sir James having firſt informed 
me that Brodie was ſafe in the Stadthouſe,—conſulted Sir 
James on the mode of obtaining him informed that, if the 
magiſtrates of Amſterdam required an official applica- 
tion to the States General, to come back immediately to 
him, and he would obviate all difficulties ; but he did not 
think it would be neceſſary, —it was Sir James's opinion 
the magiſtrates would give him up without, if not, was 
certain, they would detain him till an anſwer to Sir James's 


application to the States would be obtained ;—ſet off * | 


: 
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nals of which are here in-the hands of. ou officers, Ican 
ſwear to Mr Walker's writing. | 
_ Priſoner ordered to Wuhdra w-. 

Here the Magiſtrates aſked me, if 15 was Fs to — 
that, from the pointed deſcription of him, and all ſaid 
circumſtances, he was, to the beſt of my belief, che man 
required to be given up? told them I Was. 

r Duncan was then aſked, If, from what. betknew, 
and what he had heard, he would f Movin he had no doubs, 
and believed him to be the man? 

Mr Duncan's reply. I am. ony a vidtor here, and — 
called on ſuch an occaſion, it might, in my on. country 

where Iam a magiſtrate, have the appearance ef forward- 
== if I was to ſwear. I am a man of honour;; and a 
gentleman, and my word ought to be taken. I. do believe, 
and 1 have no doubt, but he is the ſame man but I de» 
cline to {wear it; ll take no oaths _,,,; 

The Magiſtrates expoſt ulated, but pnſuceefsfully,jon'the 
abſurd == of ſaying, I have no manner of; doubt, and 
verily beheve; and retuling to acer, 4 have no manner. of 
doubt ! &c. 

As I had previouſly drawn up an inforrhation for Mr Dune 
can and myſelf to that effect, he was aſked, If he would 
ſign it without ſwearing; when Mr Duncan ſaid he would. 

The magiſtrates then ſaid, that they ſhould pay the ſame 
complimentito me they did to Mr Duncan, and take my 
ſignature to the certificate, without, au oath, even to my 
| belief, Certificates ſigned, _ 

Ihe priſoner was then ordered in, and the certificates 
read to him, and aſked, If he had not a father? he replied, 
None: But you had a facher, ſaid the Judge —was not his 
name Brodie? To this Mr Brodie replied, /& There are 
4 more Brodies than one.” 

Then by that, faid the 3 you confeſs your name 
is Brodie? ” bp 

A. Lapſae Linguae, My Lord. 

| Brodie again inſiſted upon the . bus the Judg 
him that all they wanted was to be /atisfied, Thich 
were from what Mr Duncan and Mr Groves had fign 


and partly from a n of his own. n 
He 
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| He was told he would ſet off as that day; and it was 
ſettled at four in the afternoon. 

The Judge told me I ſhould have a guide, who would 
procure the means of conveyance, &c. I took my leave 
of them with with thanks, &c.; waited on Mr Rich; at 
four was ſent for to the Stadthouſe, where was a prodigious 
crowd; two carriages and four guides, with four horſes 
in each carriage; and the priſoner, being properly _ 
we put him into one, and got to Helvoet without much 
interruption next day at one o'clocky packet failed at five. 
MV. B. I had wrote a letter to Sir james Harris on the 
— requeſting the packet to be detained ; who in- 

Mr Rich, with whom I dined on the Mon- 

| that it 1d be detained to the laſt moment. | 

ie was watched two hours alternately on board by 

the ſhip's crew; his hands and arms confined, and his 
meat cut for him, &c. On Thursday night, eleven 
o'clock, we arrived at Harwich—ſupped— ſet off imme- 
diately, and arrived next day at noon at Sir Samſon 
Wager before whom, and r Langlands, Brodie on- 


daled he was the perſon advertiſed. 


4. 


Tux following is an Account of the Proceſs, 
at HAamiLToN the Chimney-fweeper's in- 
ſtance, mentioned in the Trial reſpecting 

the LOADED DICE, where the Club, fa 
often mentioned in SMITH's declarations, 


makes a conſpicuous figure. 


Tux proceſs is in the form of a petition and complaint, 
againſt Br Br odie, Smith, and Ainſlie. It ſtates, that, on a 
certain night in January laſt, he, Hamilton, accidentally 
met with theſe perſons in the houſe of Clark vintner, at 
the head of the Fleſhmarket cloſe: That when he joined 


them there playing at dice, that, ſuſpecting no * or 
eceit 
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2 he had joined in the amuſement, and, in a ſhort. 
pace, 


loſt ſix guineas and ſome odd ſhillings; That, be- 
ing ſurpriſed how this could happen, he ſeized on the dice, 
and had them examined; and diſcovered; That they were 
loaded, or falſe dice, filled at one end or corner with lead : 
And he concludes with praying for a warrant to apprehend 
and iucarcerate the ſaid perſons, until they ſhould 
the ſum of which he had been ſo defrauded, and pay a ſum 
over and above, in name of damages and expences. 

Anfwers were given in for MrBrodie to this complaint, 
and ſeparate anſwers for Smith and Ainſlie. _ 

They ſtated, in general, that, on the evening-mention- 
ed in the petition, they were innocently- amuſing theme 
ſelves with a game at dice over a glaſs of punch, and that 


the petitioner intruded himſelf upon their company: That 


if falſe dice were uſed on that occafion, it was unknown 


to the defenders, as the dice they played with belonged to 


the houſe. If the petitioner had loſt the ſum he alledged, it 
had not been gained by the defenders, as Smith and Ainſlie 
had ſaid, that, ſo far from gaining 1 thing that evening, 
they had loſt, and Brodie faid he had only gained 78. d.: 
That the petitioner himſelf was anoted adept in the ſcience 
of gambling; and it was not very credible that he would 
have allowed himſelf to be impoſed upon in the manner he 
had alleged. * tho 

The replies for Hamilton to theſe anſwers are a curious 
production. After ſtating the nature of the complaint, 
and the defences that had been made to it for Brodie, 
Smith, and Ainſlie, they ſay, “ A wonderful ſtory indeed! 
Smith and Ainſlie, two noted ſharpers at the buſineſs, in 
their anſwers, afſert they were loſers; and innocent Mr 
Brodie avers he was only a gainer in this paltry trifle of 
78. 6d. and yet the petitioner finds himſelf out of pocket near 
as many guineas as that gentleman ſays he received of 
ſhillings. Certain, however, it is, that it could not fink! 
Certain alſo it is, that in their company, by undue meang, 
he loſt five guinea notes, two half guineas in gold, and fix 
ſhillings in ſilver, before he ſuſpected the fraud.“ 

« Neither Dr Katterfelto nor Breſlaw were preſent to 
wranſmute it. Unleſs, therefore, ſome of their learned pu- 


plis 
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pils had, not been very near him, he would have been in 
poſſeſſion · of his money at this moment. Mr Brodie knows 
nothing about, and is entirely ignorant of; ſuch devices, and 
always confidered all dices to be alite. It is, ſays he in his 
anſwers, it is the petitioner who © is ſuch an adept in the 
© ſcience, as to be alone capable of uling ſuch inſtruments, 
and of explaining the nature of them. Miſerable! that 
the petitioner, a deemed — ſhould be taken in by a 
pigeon, to uſe the lingua of the Club. Bur ſo it has hip-' 
* Mr Brodie knows nothing of ſuch vile tricks not 
e] He neyer made theni his ſtudy—not he! Never 

| was at either pains or expences to acquire them, nor ever 
ſtudied under Mr Breſlaw, & c. &c, for that very ſpecial 
urpoſe — not he indeed ! Mr Brodie never haunted night- 
Far. where nothing but the blackeſt and vileſt arts were 
practiſed to catck a pigeon; nor ever was acceſſory either 
y himſelf or others in his combination, to behold the poor 
young creature plucked alive, and not one feather left up- 
on its wings—not he indeed! He never was acceſſory to 
ſee br be coricerned in fleecing the ignorant, the thought- 
leſs, the young, and the unwary, nor even made it his ſtus. 
dy, his anxiows fudy, with unwearied concern, at mid- 
night hours, to haunt the rooms, where he thought of 
meeting with the company, from which there was 2 poſſi- 
| W of fetching from a ſcuryy ſixpenee to a hundred gui · 
e —not he indeed! He is unacquainted altogether, ei- 
ther with packing or ſhuffling a ſet of eards— he is indeed ! 
Mr Brodie, in all his innocent amuſements, never met 
with any perſon, who, after having been fleeced of money, 
to the amount of a hundred pounds, and detected of the 
vile and diſhoneſt methods by which it had been abſtrac- 
ted from him, received, as a return for his moral recti- 
tude, a very handſome inciſion on the eye—never he in- 
deed'!! He never was in ſuch company, nor ever met 
with ſach accident—not he l It is only the petitioner, or 
ſuch like him, who are known and adepts in the devices, 
which Mt Brodie very modeſtly ſays he is innocent of, who. 
could be guilty of ſuch practices, and receive ſuch returns, 
But however certain Mr Brodie's innocence may be on. 
theſe ſcores previous to the 17th January current, it is as 
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certain, that on that night, both him, and Ainſlie, and 
Smith, had acquired more complete knowledge of the bufi- 
neſs of gambling than the petitioner ;- for, notwithſtand- 
ing all his art, they went infinitely beyond him; he: was 
totally at a loſs when he obſerved the dice take ſuch a 
run; not indeed but he was apprehenſive ſomething was 
going on unfair and ungenerous: At laſt, after having 
been deſpoiled of his money, he ſeized them, and diſcover- 
ed the charm. For this unjuſtifiable procedure in the de- 
fender, the petitioner is confident every good magiſtrate 
will feel it their duty to give him teparation; and it is 
their buſineſs to.check theſe infamous praceedings, be they 
followed by whatſoever perſon they may; for the greater 
the man is, and the weightier his urls, the more is he 
the object of juſtice and example; and the lower the man 
is in rank or ſtation, wh» ſuffers b ſuch, the louder is 
the cry, and more the demand for redreſs.” -  - © 

If, ſo long ago as the 1711, the legiſlature had percei- 
ved its pernicious conſequences, how much more is it the 
duty of thoſe to whom its execution is entruſted, to act 
up to its very letter; when it is a fact, that in theſe mo- 
dern times, gaming of every kind has pervaded all ranks ? 
From the ſtable-boy to the Peer it is the ſubject of ſtudy 
and of practice; and ſome of every denomination have 
made it their chief buſineſs to attain the method or art 
how to cheat his neighbour the beſt; his neighbour, naß 
his friend and companion, who never would have ſuſpe , + * 
ted ſuch a latent ſerpent lay in his breaſt. There are 13%. 
ving inſtances of men, who, though born to indepen- 
dence, and enjoying moſt ample fortune, can intermix 
with the very loweſt claſs of the multitude, and even court 
their company, from motives prompted ſurely by the prin. 
ciples only of rapacity and avarice; and, without ſhame 
or e, uſe the moſt unjuſtifiable and diſhoneſt prac- 
tices to fleece them of their little pittance ; pittances fo 
much below their envy, that a relation of them would not 
bear the appearance of truth; and what muſt theſe men 
appear to be in the mind of every good perſon? yet ſtill 

| Mm there 


0e | 
there are ſuch who demean themſelves to theſe practices, 


and, rather than affociate with their equals, will de- 
ſcend to keep company with oſtlers, pedlars, and ſtable- 


boys.” 


NARRATIVE of the FACTS reſpecting the 
breaking into the Shop at the head of 
Bridge-ſtreet, belonging to Jonx and 
AnDreEw BRUCE, merchants in Edin- 
burgh, on the night betwixt the 24th and 

25th December 1786, 


Tas trial of William Brodie and George Smith being 
at preſent in the preſs for publication, Meff. Bruces fur- 
niſhed the publiſhers with the following facts, in order 
that they might publiſh the ſame along with the trial. 
Theſe gentlemen, however, having declined to do ſo, as 
not being any part of the trial, Meff. Bruces now take 
this opportunity of laying before the Public the whole 
facts that have come out xelative to the breaking of their 
ſhop ; which, they have too much reaſon to believe, was 
meant to be concealed altogether. But, in juſtice to 
.themſelves, they wiſh to lay the whole candidly before 
the Public; and ſhall only add further, that there is not 
one word in the following narrative but what is conſiſtent 
with truth. | . 0 - 28 | | 


In the courſe of the precognitions taken by the Sheriff 
reſpecting the crimes committed by Brodie, Smith, Brown, 
and Ainſlie, Meſſ. John and Andrew Bruce, merchants in 

Ho — Edink 
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Edinburgh, applied to the Procurator Fiſcal to know if 
any facts had come out reſpecting the breaking of their 
ſhop ar the head of. Bridge-ſtreet ; and always received for 
anſwer, that, whenever any thing occurred about breaking 
their ſhop, they would be informed of it. The Procurator 
Fiſcal, however, never gave the Meſſts Bruces any informa- 
on that head, though the very warrant on which Smith and 
Ainſlie were incarcerated in March laſt, bore, that it was 
on ſuſpicion of breaking their ſhop. 

When Smith and Brodie received their indictment on 
the 19th of July laſt, it then appeared that no crime was 
ſpecified in the indictment but the breaking into the Ex- 
ciſe- office. Meſſ. Bruces then applied to the Procurator 
Fiſcal, to know if any thing had come out or was taken 
down in the precognition reſpecting the breaking of their 
ſhop ; when — told tliem, that nothing had been taken 
down thereanent, though Meſſrs Bruces were informed b 
Smith, that he had, when examined before the Sheriff, 
declared every fact concerning it. Meſſ. Bruces were at 
a loſs to account for this extraordinary neglect of not ta- 
king down into the precognition all the - facts that Smith 
had. declared relative to their ſhop. They were in juſtice 
intitled to this, ſo as at-leaſt to have been fatisfied in 
knowing who had done them the injury; and it might 
have led to a complete proof of the fact, ſo as to intitle 
them to reſtitution of the value ſtolen from them, from 
the funds of thoſe who had been guilty of the crime. 
They ſignified to the Procurator Fiſcal that they wiſhed ſtiH 
to have an examination of all concerned. But this he de- 
clined, by ſaying it was impoſſible to do it now—that they 
were indicted. | 
\ . Meff. Bruces therefore drew up a memorial, and laid it 
before his Majeſty's Advocate, to fee if it was poſſible 
to get an examination reſpecting the breaking of their 
ſhop; when his Lordſhip was pleaſed to ſignify, that it 
could ftill be done, and defired an application might 
be made to the Sheriff for that purpoſe ; which was done 


accordingly by a petition of the following tenor: 
OR M m 2 | Unto 
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Unto the Right Honourable the Sheriff-depute of the County | 
225 of Edinburgh, er his Subſtitute, any | 


The PETITION, of Jonx and Axbxw 
Bzvce, Merchants in Edinburgh, 


Humbly Sheweth, 


THAT on the night betwixt the 24th and 25th days 
of December 1786, the petitioners ſhop, at the head of 
Bridge-ſtreet, was broke into, and ſeveral gold watches, 
ſeals, rings, and other articles, were carried off, to the 
value of about L. 3560 Sterling. The petitioners applied 
to the Procurator Fiſcal upon this occaſion, who aſſured 
them, that every ſtep ſhould be taken to endeavour to 
find out the perſons who had robbed them of their pro- 


No intelligence, however, could be got reſpecting this 
buſineſs till the beginning of March laſt, when Brown 
gave information of him and his aſſociates, Smith, Ainſlie, 
and Brodie, being the perſons who had committed ſo many 
offences of that kind ; and, accordingly, the Procurator 
Fiſcal preſented a petition to. your Lordſhip, ſtating the 
fact, of the petitioners ſhop being broke, and referring to a 
liſt of articles ſtolen therefrom ; and that there was reaſon 
to believe that Smith and Ainſlie were the perſons guilty of 
that crime; upon which they were apprehended, and in- 
carcerated in the tolbooth of Edinburgh, where they have 
remained ever ſince; and Smith and Brodie are now in- 
dicted to be tried for certain crimes, other than that of 
breaking the petitioners ſhop. _ _. 14 oft 7 | 
When the petitioners learned that no notice of their 
ſhop was taken in the indictments, they applied to the 
Procurator Fiſcal to know what facts had come out in the 
precognition regarding the breaking of their ſhop; when 
he informed them, that not a word reſpecting their 


thop 
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ſhop had been taken down in the on, though 
he admitted, when Smith was examined before your 
Lordſhip, he had acknowledged the fact, that he was 
the perſon who had broke the petitioners ſhop, with the 
knowledge, and by the advice, of Brodie: That Brodie 
had actually got part of the articles ſtoten'therefrom, par- 
ticularly ſome gold ſeals, and a gold watch-key, and 
*rin | Wn «2 N | 

L theſe circumſtances, the petitioners were at a loſs to 
know how to conduct themſelves, in order ſtill to get an 
examination of Smith, Brodie, and their affociates, as there. 
might be ſome difficulty in the matter, now that Smith 

and Brodie ate indicted· However, as they are indicted 
for other crimes, the petitioners took the liberty of ſtating 
the matter in a memorial to his Majeſtys advocate, Who 
is of opinion, that Smith, Brodie, and all others concerned 
or ſuſpected, might ſtill be examined, with regard to the 
breaking into the petitioners ſnop; and deſired that the 
preſent application might be made to your Lordſhip for 
that purpoſe, : 705 * 

The petitioners are informed, that Smith, though in- 
dicted, is ſtill willing to declare every fact and circum- 
ſtance reſpecting this matter; they are alſo informed, that 
Brodie's watch, with ſome ſeals, are in the hands of Sir 
Sampſon Wright, at London, and to be tranſmitted here: 
They therefore humbly truſt, that proper orders will be 
given to preſerve theſe articles entire; and that inſpection 
of them will be given to the petitioners, that it may be 
known whether they are any of the articles ſtolen from 


May it therefore pleaſe your Lordſbip, to take the decla- 
rations of the ſaid Smith, Brodie, Ainſlie, and Brown, © 
and any other perſons that may be thought neceſſary, ' 
and condeſcended on by the petitioners; and to give in- 
formation to the petitioners when ſuch examinations 
are to take place, that they, or their counſel, may at- 

tend, to put all pertinent queſtions to ſuch as ſhall bs 


exa- 
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-  ekamined reſpecting the breaking into the petitioners 
Shop and to give inſpection of Mr Brodit's watch; 
ſeals, and other trinkets that may be along therewithg 

to the petitioners, ſo ſoon as they arrive. | 


CT According to juſtice, &c. 
(Signed) JOHN any ANDREW BRUCE. 


Fuly 25» 1788: 


The deſire of the petition was granted by the Sheriff on 
the 26th of July; and, on the 28th of that month, the 
Sheriff-ſubſtitute, with the procurator-fiſcal and Mr Bruce, 
went to the priſon to Smith; and the Sheriff. ſubſtitute in- 
formed him, he was come to take down his declaration 
reſpecting Meſſrs Bruces ſhop-breaking,. but not with re- 
gard to any thing contained in his indictment, and there- 

ore hoped he would tell the truth. To which Smith an- 
ſwered, he had no objection to tell the whole truth; he 
thought it a piece of juſtice to do fo; that he had formerly 
declared all he knew concerning that matter before the 
Sheriff, but he believed it was not taken down. | 

Smith was then examined; who declared, in ſubſtance 
as follows. 

That, in the month of November 1786, the declarant 
and Brodie had laid a plan to break into a hard-ware ſhop _ 
on Bridge-ſtreet belonging to Davidſon M*Kain : That — 
accordingly went there one night with a parcel of falſe 
keys and ſmall crow- iron, and opened the door, by unlock- 
ing the padlock and lock thereof with the falſe keys; after 
. which they went and hid the falſe-xeys and crow-iron, in 
caſe any of theſe articles ſhould be found upon them, and 
then returned to the ſhop : That Smith was to go into the 
ſhop, and Brodie to watch at the outſide of the door: That 
the declarant carried with him a dark lanthorn, which he 
lighted : That their intention was only to look at the 
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goods, but not to carry them off that night: That the de. 

. clarant remained in the ſhop for about half an hour; and, 
after being ſome time there, Brodie called out, What made 
him ſtay 2 long, was he taking an inventory of the ſhop ? 
That the declarant only brought away with him that night 
. ſeventeen ſteel watch chains and a ſmall red pocket-book. 
The ſteel chains the declarant afterwards fold along with 
ſome other goods of his own to an auctioneer, and the 
ket-book he afterwards made a preſent of -to Michael 
Henderſon, ſtabler in the Graſs-market, his daughter: 
That the declarant and Brodie afterwards, in about a fort- 
night, went back to rob M*Kain's ſhop completely, and 
opened the door, as formerly, when Smith went in, and 


left Brodie to watch without; but he was not a few mi- 


nutes in the ſhop, when he heard a perſon in the room 
immediately below riſe out of his bed, and come towards 
the door; on which the declarant pulled up the ſbop- door, 
and run ſtraight into the ſtreet, without carrying any thing 
with him: That he found Brodie had fled; and the decla- 
rant, on going up to the main ſtreet, found Brodie ſtanding 
at the head of the entry into the Old Green Market: 
'That, a little after this, the declarant and Brodie walked 
arm in arm down Bridge-ſtreet, in order to ſee what they 
could obſerve about the ſhop ; and, in paſſing down the 
ſtreet, they ſaw a man looking out at the door immediate- 

ly under. M.Kain's ſhop, and a guard ſoldier ſtanding 
fite, at the head. of the ſtair which goes down to - 
ſh Market; ſo that the declarant and Brodie paſſed on 
along the. bridge, and afterwards went to their ſeveral 
homes, as nothing could be done further that night: That 
Brodie told the declarant, that the ſhop at the head of 
Bridge-ftreet, belonging to Meſſrs Bruces, would be a very 
proper ſhop for breaking into, as it contained valuable 
goods, and he knew the lock would be eaſily opened, as it 
was a plain lock, his men having lately altered that ſbop- 
door. at the lowering of the ſtreets : That the plan of 
breaking into this ſhop -was accordingly concerted betwixt 
them, and they agreed to meet on the evening of the 24th 
of December 1786, being a Saturday, at the hquſe of Janjes 
| | Clark 
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Clark vintner, in the head of the Fleſh Market Cloſe, 
where they generally met with other company to gamble : 
That, having met there, they played at the game of ha- 
zard, till the declarant loſt all his money; but at this time 
Brodie was in luck, and gaining money : That the decla- 
rant often aſked Brodie to go with him on their own buſi- 
neſs; but Brodic, as he was gaining money, declined 
going, and deſired the declarant to ſtay a little and he 
would go with him; —the declarant however turned im- 


patient, as it was near four in the morning, and the time 


for doing their buſineſs was going; he therefore left the 


room, and went by himſelf to Mefl. Bruces ſhop, when he 


opened the door with falſe keys, and,. after getting in, 
lighted. a dark lanthorn, and took out of the thow-boxes 
or glaſſes on the counter, and from the inſide of the win- 
dows, ten watches, five of them gold, three ſilver, and 
two metal, with the whole rings, lockets, and other jewel- 
Jery and gold trinkets in the ſhow-boxes; all which he put 
into two old black ſtockings, and carried them to the ſtable 
of Michael Henderſon in the Graſs-market, where he hid 
them under ſome rubbiſh below the manger, and after- 
wards went home to his own room in the Graſs-market : 
That he ftaid there till near eight in the morning, and 
then went up to Mr Brodie's houſe, when the maid told 
him, that Mr Brodie was in bed; and the declarant then 
left his name, and faid he wanted to ſce him, and thereafter 
returned home to his own room : 'That, after ſtaying there 


ſome time, Mr Brodie came and called for him, when the 


declarant told him what he had done, and defired Mr 
Brodie to ſtay there till hie would go for the goods.: That 


the declarant accordingly went to the ſtahle, and brought 


the two black ftackings, containing the goods, and poured 
them out upon a bed in a cloſet off lus toom, and then 
ſaid to Mr Brodie, You fee what luck I have been in; 
you might have been there; but as you did not go, you 
cannot: expect a full ſhare; but there are the * . pick 
out what. you chooſe for yourſelf; upon which Brodie took 


2 gold feal, a gold watch-key ſet with garnet ſtones, and 


two gold rings: That the declarant and Brodie went twice 
1 | "I over 
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the gaods their value 
* 
1 if ee hr 


in 
put info ack ck ay fl, 1 to ac 
Ro, 8 ſtab Ad in the courſe. of that d 
un Je the declarant and, Hoodie tly | 


a Yay Wag ge Ap Fa rer cee 0 et 
Ning a ppearing, the eclarant pr radie to go 
ht, in o 7s fre the ber en 

1. hie ed to this, laying that a 1 
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to evade Farteße the declarant ſet out early next morn- 
ing, travelled on foot as far as Dunbar, where he 
took 2 mail coach and went to Cheſter in En and, 
and there ſold the whole g 8580 ov: of Medeoi I 


| ſhop, except what Mr Brodie got, fo 

John Taſks alias Mur ce Ag 2 ba 

ed from, Srotland: ant, ſent a . 

ung note of this es * a letter to. Mr in- 
orming him of the fale, and deſiring him to pay ne 
what. 95 ;declarant had borrowed, and ſupply. his 
with money till the Ke return; That the declaragt 
ſtaid for ſome dees in England, during which time he 
had ſeveral letters from. * on his return, gave 
to Brodię three — — noteg more of the money, to 
keep for him, and to preyent ſuſpicion. by the declarant's 


having fo much money about e which money Brodie 


e him as he wante * ined a great part of it at 
LOT , Aon EY ig to Taſkan, there was a 
ir gold watcl r fold ber would wear 


ey. deſiſted from 
a 1 nd the declarant h meetings, tag 
© lafoft way to vr» $0998 3, and upon 
Tacflay evening. it was concerted ty tern that 
e declarant ſhould £9 off next day for l 
goods; and at that time Brodie — 4 ee e 
guineas and a half to carry his expences on fond amd, 


himſelf; 


hep, ek be 
ing interre | he was at that ume e with 
George Str * p priſoner in the tölbogth? * 
That fs does not at preſent remember at what 

| became 4cquainited with 'Smith—But 2 as the declarant has 
other buſi eſs of his own at preſent to take Na Phe ” time, 
defines to give any fyrther anſwer to this 
. queſtion at gt Being 1 1 he re- 
" collects receiving rom "George abr f e. fealy, 8 gold 
watchkey, 245 Ka 7 1 rings ?—he declines to anſwer 
this or any other queſtion, for the reaſon above ſtated. 
= d being aefred to o bens this declaration, he. refuſed ſo 


92 Hibbut, ſpoufe to George Smith, was alfo exami . 
ned j who — tho That one morning Brodie came to 
the room ' where her huſband and ſhe refided, and ex- 
_ 2 parcel of jewellery goods; and ſhe faw Mr 

Brodie wet he ſeal, watch-key, and rings mentioned in ber 
huſband's declaration: That the ſaw Brodie give her. huſ- 
band ſome money the nj Fe hefore he went to England ; 
| and, during ber huſband's abſence, ſhe received money 
from Mr Brodie, - 

Andrew" Ainſlie, was exargined, and declared as to the 
time of his becoming nanted with Brodie and 4 Smith; 
That he was at e ihe hang Bruces ſh 472 
broke z but, on nd inbutgh, was informed of 


the particulars : That he ,often * n Mr 
„Which . 


Brodie's poſſeth at his watch, d. ſeal 
ther triſſes, RE the ee 


and watch-key faſd, te ith ſome o- 
taken out of Meff. B 


$' he had of what was 
155 ; and EF often heard 
Smith and Brodie qu 


arrelling,"and Brodie grumbling and 
com- 


die's complaining that he had not got his 


woſt worthy man,” 
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complaining that he had never got his proper ſhare of the 
— taken out of that ſhop. 8 
Fohn Brown, alias Hum mphry ry Moore, declared as to the 
time he became acquainted with Smith and Brodie ; The 
firſt time he ſaw Brodie was ſupping in Smith's houſe : 
That he was not come to Edinburgh when Meſſ. Bruces 
ſhop was broke : That he has often heard Smith and Bro- 
die talking with to that and Bro- 
ſhare of 
the goods; and particularly, in a converſation betwixt 
Brodie and the declarant, after the ſhop of Inglis and 
Horner had been broke into, Brodie damned Smith for 


havi broke into this laſt ſhop himſelf, and ſaid he would 


treat him, Brodie, in the ns manner he had done as to 
Bruces ſhop, which was us, after he had gi- 
ven him the information : t * had often had Brodie's 
gold watch in his cuſtody, and ſaw the gold ſeal and 
watch-key hanging at it, which Brodie often ſaid were 
the only things he had get that were taken from Moses 


ſhop. 4. 
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ADDITIONAL ERRATA ro Tur TRIAL. 


Page #34, fee is. for, © 1 remember that I knew his father, 
who was a moſt worthy man;” read, © I recolle& having known 
him in his better days; and [ rewembagy K Sax dd 
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